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ERSKINE. 


SPEECH  FOR  CAPTAIN  BAILLIE*,  IN  THE  COURT 
OF  KING'S  BENCH,  NOVEMBER  24,  1778. 

M  Y  L  o  RD  , — I  am  likewise  of  counsel  for  the  au  thor 
of  this  supposed  libel :  and  if  the  matter  for  considera- 
tion had  been  merely  a  question  of  private  wrong,  in 
which  the  interests  of  society  were  no  farther  concerned 
than  in  the  protection  of  the  innocent,  I  should  have 
thought  myself  well  justified,  after  the  very  able  de- 
fence made  by  the  learned  gentlemen  who  have  spoken 
before  me,  in  sparing  your  lordship,  already  fatigued 
with  the  subject,  and  in  leaving  my  client  to  the  pro- 
secutor's counsel  and  the  judgment  of  the  court. 

But  upon  an  occasion  of  this  serious  and  dangerous 
complexion,  when  a  British  subject  is  brought  before 
a  court  of  justice  only  for  having  ventured  to  attack 
abuses,  which  owe  their  continuance  to  the  danger  of 
attacking  them ;  when,  without  any  motives  but  bene- 

*  Captain  Baillie  was  lieutenant-governor  of 
Greenwich  Hospital.  Disgusted  by  some  flagrant 
abuses  in  that  establishment,  he  addressed  a  letter  to 
the  general  governors;  for  which  letter  a  criminal 
information  was  moved  against  him.  This  was  Mr. 
Erskine's  first  speech  at  the  bar. 
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volence,  justice,  and  puWic  spirit,  he  has  ventured  to 


ve  up  even  my  small  share  of  the    ono 
Ld  of  exposing  so  odious  a  prosecution 

No  man,  my  lord,  respects  more  than  I  do  the 
authority  of  the  laws ;  and  I  trust  I  shall  not  let  fall  a 
slle  word  to  weaken  the  ground  I  mean  to  tread,  by 
advancing  propositions  which  shall  oppose  or  even 
e^Ide  th!  strictest  rules  laid  down  by  the  court  in 
Questions  of  this  nature. 

Indeed,  it  would  be  as  unnecessary  as  it  would  be 
indecent.  It  will  be  sufficient  for  me  to  call  your 
orlship's  attention  to  the  marked  and  striking  dif- 
ference between  the  writing  before  you  and  I  may 
venture  to  say,  almost  every  other  that  has  been  the 
Iub)ect  of  argument  on  a  rule  for  a  criminal  mforma- 

tt°The  writings  or  publications  which  have  been 
brought  before  this  court,  or  before  grand  juries  as 
libels  on  individuals,  have  been  attacks  on  the  cha- 
racters of  private  men,  by  writers  stimulated  sometimes 
bv  resentment,  sometimes,  perhaps,  by  a  mistaken 
ll;  or  they  have  been  severe  and  unfounded  strictures 

on  the  characters  of  public  men,  proceeding  from 
officious  persons  taking  upon  themselves  the  censorial 
office,  without  temperance  or  due  information,  and 
without  any  call  of  duty  to  examine  into  the  particular 
department,  of  which  they  choose  to  become  the 
voLtary  guardians :  a  guardianship  which  they  gene- 
rallv  content  themselves  with  holding  in  a  newspaper 
for  two  or  three  posts,  and  then,  with  a  generosity 
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which  shines  on  all  mankind  alike,  correct  every  de- 
partment of  the  state,  and  find  at  the  end  of  their 
lucubrations,  that  they  themselves  are  the  only  honest 
men  in  the  community.  When  men  of  this  descrip- 
tion suffer,  however  we  may  be  occasionally  sorry  for 
their  misdirected  zeal,  it  is  impossible  to  argue  against 
the  law  that  censures  them. 

But  I  beseech  your  lordship  to  compare  these  men 
and  their  works  with  my  client,  and  the  publication 
before  the  court. 

Who  is  he  ?  What  is  his  duty  ?  What  has  he 
written?  To  whom  has  he  written?  And  what 
motive  induced  him  to  write  ? 

He  is  lieutenant-governor  of  the  Royal  Hospital  of 
Greenwich ;  a  palace  built  for  the  reception  of  aged 
and  disabled  men,  who  have  maintained  the  empire  of 
England  on  the  seas,  and  into  the  offices  and  emolu- 
ments of  which,  by  the  express  words  of  the  charter, 
as  well  as  by  the  evident  spirit  of  the  institution,  no 
landmen  are  to  be  admitted. 

His  duty,  in  the  treble  capacity  of  lieutenant- 
governor,  director,  and  a  general  governor,  is,  in  con- 
junction with  others,  to  watch  over  the  internal  eco- 
nomy of  this  sacred  charity,  to  see  that  the  setting 
days  of  these  brave  and  godlike  men  are  spent  in 
comfort  and  peace,  and  that  the  ample  revenues, 
appropriated  by  this  generous  nation  to  tHeir  support, 
are  not  perverted  and  misapplied. 

He  has  written,  that  this  benevolent  and  politic 
institution  has  degenerated  from  the  system  established 
by  its  wise  and  munificent  founders ;  that  its  governors 
consist  indeed  of  a  great  number  of  illustrious  names 
and  reverend  characters,  but  whose  different  labours 
and  destinations  in  the  most  important  offices  of  civil 
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life  rendered  a  deputation  indispensably  necessary  for 
the  ordinary  government  of  the  hospital;  that  the 
difficulty  of  convening  this  splendid  corporation  had 
gradually  brought  the  management  of  its  affairs  more 
particularly  under  the  direction  of  the  admiralty; 
that  a  new  charter  had  been  surreptitiously  obtained, 
in  repugnance  to  the  original  institution,  which  en- 
larges and  confirms  that  dependence ;  that  the  present 
first  lord  of  the  admiralty  (who,  for  reasons  sufficiently 
obvious,  does  not  appear  publicly  in  this  prosecution) 
has,  to  serve  the  base  and  worthless  purposes  of  cor- 
ruption,  introduced  his  prostituted  freeholders  of 
Huntingdon  into  places  destined  for  the  honest  free- 
holders of  the  seas ;  that  these  men  (among  whom 
are  the  prosecutors)  are  not  only  landmen,  in  defiance 
of  the  charter,  and  wholly  dependent  on  the  admiralty 
in  their  views  and  situations,  but,  to  the  reproach  of 
all  order  and  government,  are  suffered  to  act  as  direc- 
tors and  officers  of  Greenwich,  while  they  themselves 
hold  the  very  subordinate  offices,  the  control  of  which 
is  the  object  of  that  direction;  and  inferring  from 
thence  (as  a  general  proposition)  that  men  in  such 
situations  cannot,  as  human  nature  is  constituted,  act 
with  that  freedom  and  singleness  which  their  duty 
requires,  he  justly  attributes  to  these  causes  the  griev- 
ances which  his  gallant  brethren  actually  suffer,  and 
which  are  the  generous  subject  of  his  complaint 

He  has  written  this,  my  lord,  not  to  the  public  at 
large,  which  has  no  jurisdiction  to  reform  the  abuses 
he  complains  of,  but  to  those  only  whose  express  duty 
it  is  to  hear  and  to  correct  them,  and  I  trust  they  will 
be  solemnly  heard  and  corrected.  He  has  not  pub- 
lished, but  only  distributed  his  book  among  the 
governors,  to  produce  inquiry,  and  not  to  calumniate. 
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The  motive  which  induced  him  to  write,  and  to 
which  I  shall  by  and  by  claim  the  more  particular 
attention  of  the  court,  was  to  produce  reformation : 
a  reformation  which  it  was  his  most  pointed  duty  to 
attempt,  which  he  has  laboured  with  the  most  inde- 
fatigable zeal  to  accomplish,  and  against  which  every 
other  channel  was  blocked  up. 

My  lord,  I  will  point  to  the  proof  of  all  this :  I 
will  show  your  lordship  that  it  was  his  duty  to  in- 
vestigate; that  the  abuses  he  has  investigated  do 
really  exist,  and  arise  from  the  ascribed  causes ;  that 
he  has  presented  them  to  a  competent  jurisdiction, 
and  not  to  the  public ;  and  that  he  was  under  the 
indispensable  necessity  of  taking  the  step  he  has  done 
to  save  Greenwich  Hospital  from  ruin. 

Your  lordship  will  observe,  by  this  subdivision, 
that  I  do  not  wish  to  form  a  specious  desultory  de- 
fence :  because,  feeling  that  every  link  of  such  sub- 
division will  in  the  investigation  produce  both  law  and 
fact  in  my  favour,  I  have  spread  the  subject  open 
before  the  eye  of  the  court,  and  invite  the  strictest 
scrutiny.  Your  lordship  will  likewise  observe  by  this 
arrangement,  that  I  mean  to  confine  myself  to  the 
general  lines  of  his  defence ;  the  various  affidavits 
have  already  been  so  ably  and  judiciously  commented 
on  by  my  learned  leaders,  to  whom  I  am  sure  Captain 
Baillie  must  ever  feel  himself  under  the  highest  obli- 
gations, that  my  duty  has  become  narrowed  to  the 
province  of  throwing  his  defence  within  the  closest 
compass,  that  it  may  leave  a  distinct  and  decided 
impression. 

And  first,  my  lord,  as  to  its  being  his  particular 
duty  to  inquire  into  the  different  matters  which  are 
the  subject  of  his  publication,  and  of  the  prosecutors' 
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complaint :  I  believe,  my  lords,  I  need  say  little  on 
this  head  to  convince  your  lordships,  who  are  your- 
selves governors  of  Greenwich  Hospital,  that  the  de- 
fendant, in  the  double  capacity  of  lieutenant-governor 
and  director,  is  most  indispensably  bound  to  super- 
intend every  thing  that  can  affect  the  prosperity  of  the 
institution,  either  in  internal  economy,  or  appropria- 
tion of  revenue  ;  but  I  cannot  help  reading  two  copies 
of  letters  from  the  admiralty  in  the  year  1 742 ;  I 
read  them  from  the  publication,  because  their  authen- 
ticity is  sworn  to  by  the  defendant  in  his  affidavit ; 
and  I  read  them  to  show  the  sense  of  that  board  with 
regard  to  the  right  of  inquiry  and  complaint  in  all 
officers  of  the  hospital,  even  in  the  departments  not 
allotted  to  them  by  their  commissions. 

"  To  Sir  John  Jennings,  Governor  of  Greenwich 
Hospital. 

"  Sir,  Admiralty  Office,  April  19,  1742. 

ct  The  directors  of  Greenwich  Hospital  having  ac- 
quainted my  lords  commissioners  of  the  admiralty, 
upon  complaint  made  to  them  that  the  men  have  been 
defrauded  of  part  of  their  just  allowance  of  broth  and 
pease-soup,  by  the  smallness  of  the  pewter  dishes, 
which  in  their  opinion  have  been  artificially  beaten  flat, 
and  that  there  are  other  frauds  and  abuses  attending 
this  affair,  to  the  prejudice  of  the  poor  men ;  I  am 
commanded  by  their  lordships  to  desire  you  to  caliche 
officers  together  in  council,  and  to  let  them  know,  that 
their  lordships  think  them  very  blamable  for  suffering 
such  abuses  to  be  practised,  which  could  not  have 
been  done  without  their  extreme  indolence  in  not 
looking  into  the  affairs  of  the  hospital:  that  their 
own  establishment  in  the  hospital  is  for  the  care  and 
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protection  of  the  poor  men,  and  that  it  is  their  duty 
to  look  daily  into  every  thing,  and  to  remedy  every 
disorder;  and  not  to  discharge  themselves  by  throw- 
ing it  upon  the  under  officers  and  servants ;  and  that 
their  lordships  being  determined  to  go  to  the  bottom 
of  this  complaint,  do  charge  them  to  find  out  and  in- 
form them  at  whose  door  the  fraud  ought  to  be  laid, 
that  their  lordships  may  give  such  directions  herein 
as  they  shall  judge  proper. 

"  I  am,  sir,  your  most  obedient  servant, 

"  THO.  CORBET." 

"  Sir,  Admiralty  Office,  May  7,  1742. 

"  My  lords  commissioners  of  the  admiralty  having 
referred  to  the  directors  of  Greenwich  Hospital  the 
report  made  by  yourself  and  officers  of  the  said  ho- 
spital in  council,  dated  the  23d  past,  relating  to  the 
flatness  of  the  pewter  dishes  made  use  of  to  hold  the 
broth  and  pease-pottage  served  out  to  the  pensioners ; 
the  said  directors  have  returned  hither  a  reply,  a  copy 
of  which  I  am  ordered  to  send  ycu  enclosed :  they 
have  herein  set  forth  a  fact  which  has  a  very  fraudu- 
lent appearance,  and  it  imports  little  by  what  means 
the  dishes  became  shallow;  but  if  it  be  true,  what 
they  assert,  that  the  dishes  hold  but  little  more  than 
half  the  quantity  they  ought  to  do,  the  poor  men  must 
have  been  greatly  injured  ;  and  the  allegations  in  the 
officers'  report,  that  the  pensioners  have  made  no  com- 
plaint, does  rather  aggravate  their  conduct,  in  suffering 
the  men's  patience  to  be  so  long  imposed  upon. 

"  My  lords  commissioners  of  the  admiralty  do 
command  me  to  express  myself  in  such  a  manner  as 
may  show  their  wrath  and  displeasure  at  such  a  pro- 
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ceeding.     You  will  please  to  communicate  this  to  the 
officers  of  the  house  in  council. 

"  Their  lordships  do  very  well  know  that  the  di- 
rectors have  no  power  but  in  the  management  of  the 
revenue  and  estates  of  the  hospital,  and  in  carrying  on 
the  works  of  the  building,  nor  did  they  assume  any 
on  this  occasion;  but  their  lordships  shall  always  take 
well  of  them  any  informations,  that  tend  to  rectify 
any  mistakes  or  omissions  whatsoever,  concerning  the 
state  of  the  hospital. 

"  I  am,  sir,  your  obedient  servant, 

tc  THO.  CORBET. 

"  To  Sir  John  Jennings^ 
"  Governor  of  Greenwich  Hospital." 

From  these  passages  it  is  plain  that  the  admiralty 
then  was  sensible  of  the  danger  of  abuses  in  so  ex- 
tensive an  institution  ;  that  it  encouraged  complaints 
from  all  quarters,  and  instantly  redressed  them :  for 
although  Corruption  was  not  then  an  infant,  yet  the 
idea  of  making  a  job  of  Greenwich  Hospital  never 
entered  her  head ;  and  indeed  if  it  had,  she  could 
hardly  have  found,  at  that  time  of  day,  a  man  with  a 
heart  callous  enough  to  consent  to  such  a  scheme,  or 
with  forehead  enough  to  carry  it  into  public  execution. 

Secondly,  my  lord,  that  the  abuses  he  has  investi- 
gated do  in  truth  exist,  and  arise  from  the  ascribed 
causes. 

And,  at  the  word  Truth,  I  must  pause  a  little  tft 
consider,  how  far  it  is  a  defence  on  a  rule  of  this  kind, 
and  what  evidence  of  the  falsehood  of  the  supposed 
libel  the  court  expects  from  prosecutors,  before  it  will 
allow  the  information  to  be  filed,  even  where  no  affi- 
davits are  produced  by  the  defendant  in  his  exculpation. 
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That  a  libel  upon  an  individual  is  not  the  less  so 
for  being  true,  I  do  not,  under  certain  restrictions, 
deny  to  be  law  ;  nor  is  it  necessary  for  me  to  deny  it, 
because  this  is  not  a  complaint  in  the  ordinary  course 
of  law,  but  an  application  to  the  court  to  exert  an 
eccentric,  extraordinary,  voluntary  jurisdiction,  be- 
yond the  ordinary  course  of  justice;  a  jurisdiction, 
which  I  am  authorized  from  the  best  authority  to  say, 
this  court  will  not  exercise,  unless  the  prosecutors 
come  pure  and  unpolluted;  denying  upon  oath  the 
truth  of  every  word  and  sentence  which  they  complain 
of  as  injurious:  for  although,  in  common  cases,  the 
matter  may  be  not  the  less  libellous  because  true,  yet 
the  court  will  not  interfere  by  information,  for  guilty 
or  even  equivocal  characters,  but  will  leave  them  to 
its  ordinary  process.  If  the  court  does  not  see  palpa- 
ble malice  and  falsehood  on  the  part  of  the  defendant, 
and  clear  innocence  on  the  part  of  the  prosecutor,  it 
will  not  stir :  it  will  say,  This  may  be  a  libel ;  this 
may  deserve  punishment ;  but  go  to  a  grand  jury,  or 
bring  your  actions:  all  men  are  equally  entitled  to 
the  protection  of  the  laws,  but  all  men  are  not  equally 
entitled  to  an  extraordinary  interposition  and  protec- 
tion, beyond  the  common  distributive  forms  of  justice. 

This  is  the  true  constitutional  doctrine  of  informa- 
tions, and  made  a  strong  impression  upon  me,  when 
delivered  by  your  lordship  in  this  court.  The  occasion 
which  produced  it  was  of  little  consequence,  but  the 
principle  was  important.  It  was  an  information 
moved  for  by  General  Plasto  against  the  printer  of  the 
Westminster  Gazette,  for  a  libel  published  in  his 
paper,  charging  that  gentleman,  among  other  things, 
with  having  been  tried  at  the  Old  Bailey  for  a  felony. 
The  prosecutor's  affidavit  denied  the  charges  generally 
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as  foul,  scandalous,  and  false ;  but  did  not  traverse 
the  aspersion  I  have  just  mentioned,  as  a  substantive 
fact ;  upon  which  your  lordship  told  the  counsel  (Mr. 
Dunning),  who  was  too  learned  to  argue  against  the 
objection,  that  the  affidavit  was  defective  in  that  par- 
ticular, and  should  be  amended  before  the  court  would 
even  grant  a  rule  to  show  cause :  for  although  such 
general  denial  would  be  sufficient  where  the  libellous 
matter  consisted  of  scurrility,  insinuation,  general 
abuse,  which  is  no  otherwise  traversable  than  by  in- 
nuendos  of  the  import  of  the  scandal,  and  a  denial  of 
the  truth  of  it,  yet  that,  when  a  libel  consisted  of  direct 
and  positive  facts  as  charges,  the  court  required  sub- 
stantive traverses  of  such  facts  in  the  affidavit,  before 
it  would  interpose  to  take  the  matter  from  the  cog- 
nizance of  a  grand  jury. 

This  is  the  law  of  informations,  and  by  this  touch- 
stone I  will  try  the  prosecutor's  affidavits,  to  show 
that  they  will  fall  of  themselves,  even  without  that 
body  of  evidence  with  which  I  can  in  a  moment  over- 
whelm them. 

If  the  defendant  be  guilty  of  any  crime  at  all,  it  is 
for  writing  this  book  :  and  the  conclusion  of  his  guilt 
or  innocence  must  consequently  depend  on  the  scope 
and  design  of  it,  the  general  truth  of  it,  and  the  necessity 
for  writing  it ;  and  this  conclusion  can  no  otherwise  be 
drawn  than  by  taking  the  whole  of  it  together.  Your 
lordships  will  not  shut  your  eyes,  as  these  prosecutors 
expect,  to  the  design  and  general  truth  of  the  book, 
and  go  entirely  upon  the  insulated  passages,  culled 
out,  and  set  heads  and  points  in  their  wretched  affi- 
davits, without  context,  or  even  an  attempt  to  unriddle 
or  explain  their  sense,  or  bearing  on  the  subject ;  for, 
my  lord,  they  have  altogether  omitted  to  traverse  the 
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scandalous  facts  themselves,  and  have  only  laid  hold 
of  those  warm  animadversions,  which  the  recital  of 
them  naturally  produced  in  the  mind  of  an  honest, 
zealous  man,  and  which,  besides,  are  in  many  places 
only  conclusions  drawn  from  facts  as  general  proposi- 
tions, and  not  aspersions  on  them  as  individuals. 
And  where  the  facts  do  come  home  to  them  as 
charges,  not  one  of  them  is  denied  by  the  prosecutors. 
I  assert,  my  lord,  that  in  the  directors'  whole  affi- 
davit (which  I  have  read  repeatedly,  and  with  the 
greatest  attention)  there  is  not  any  one  fact  mentioned 
by  the  defendant,  which  is  substantially  denied ;  and 
even  when  five  or  six  strong  and  pointed  charges  are 
tacked  to  each  other,  to  avoid  meeting  naked  truth  in 
the  teeth,  they  are  not  even  contradicted  by  the  lump, 
but  a  general  innuendo  is  pinned  to  them  all ;  a  mere 
illusory  averment,  that  the  facts  mean  to  criminate 
them,  and  that  they  are  not  criminal ;  but  the  facts 
themselves  remain  unattempted  and  untouched. 

Thus,  my  lord,  after  reciting  in  their  affidavit  the 
charge  of  their  shameful  miscouduct,  in  renewing  the 
contract  with  the  Huntingdon  butchers,  who  had  just 
compounded  the  penalties  incurred  by  the  breach  of  a 
former  contract,  and  in  that  breach  of  contract,  the 
breach  of  every  principle  of  humanity,  as  well  as  of 
honesty  ;  and  the  charge  of  putting  improper  objects 
of  charity  into  the  hospital,  while  the  families  of  poor 
pensioners  were  excluded  and  starving ;  and  of  screen- 
ing delinquents  from  inquiry  and  punishment  in  a 
pointed  and  particular  instance,  and  therefore  travers- 
able  as  a  substantive  fact ;  yet  not  only  there  is  no 
such  traverse,  but,  though  all  these  matters  are 
huddled  together  in  a  mass,  there  is  not  even  a  ge- 
neral denial ;  but  one  loose  innuendo,  that  the  facts  in 
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the  publication  are  stated  with  an  intention  of  crimi- 
nating the  prosecutors,  and  that,  as  far  as  they  tend  to 
criminate  them,  they  are  false. 

Will  this  meet  the  doctrine  laid  down  by  your 
lordship  in  the  case  of  General  Pksto  ?  Who  can 
tell  what  they  mean  by  criminality?  Perhaps  they 
think  neglect  of  duty  not  criminal;  perhaps  they 
think  corrupt  servility  to  a  patron  not  criminal ;  and 
that,  if  they  do  not  actively  promote  abuses,  the 
winking  at  them  is  not  criminal.  But  I  appeal  to 
the  court,  whether  the  directors'  whole  affidavit  is 
not  a  cautious  composition  to  avoid  downright  per- 
jury, and  yet  a  glaring  absurdity  on  the  face  of  it ; 
for  since  the  facts  are  not  traversed,  the  court  must 
intend  them  to  exist;  and  if  they  do  exist,  they 
cannot  but  be  criminal.  The  very  existence  of  such 
abuses,  in  itself  criminates  those,  whose  offices  are  to 
prevent  them  from  existing.  Under  the  shelter  of 
such  qualifications  of  guilt,  no  man  in  trust  could 
ever  be  criminated.  But  at  all  events,  my  lord,  since 
they  seem  to  think  that  the  facts  may  exist  without 
their  criminality,  be  it  so :  the  defendant  then  does 
not  wish  to  criminate  them ;  he  wishes  only  for  ef- 
fectual inquiry  and  information,  that  there  may  be  no 
longer  any  crimes,  and  consequently  no  criminality. 
But  he  trusts,  in  the  mean  time,  and  I  likewise  trust, 
that,  while  these  facts  do  exist,  the  court  will  at  least 
desire  the  prosecutors  to  clear  themselves  before %  the 
general  council  of  governors,  to  whom  the  writing  is 
addressed,  and  not  before  any  packed  committee  of 
directors  appointed  by  a  noble  lord,  and  then  come 
back  to  the  court  acquitted  of  all  criminality,  or,  ac- 
cording to  the  technical  phrase,  with  clean  hands,  for 
protection. 
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Such  are  the  merits  of  the  affidavits  exhibited  by 
the  directors ;  and  the  affidavits  of  the  other  persons 
are,  without  distinction,  subject  to  the  same  observa- 
tions. They  are  made  up  either  of  general  proposi- 
tions, converted  into  charges  by  ridiculous  innuendos, 
or  else  of  strings  of  distinct  disjointed  facts  tied  to- 
gether, and  explained  by  one  general  averment;  and 
after  all,  the  scandal,  such  as  their  arbitrary  inter- 
pretation makes  it,  is  still  only  denied  with  the  old 
Jesuitical  qualification  of  criminality,  the  facts  them- 
selves remaining  untraversed,  and  even  untouched. 

They  are,  indeed,  every  way  worthy  of  their  au- 
thors ;  of  Mr.  ,  the  good  steward,  who,  Dot- 
withstanding  the  remonstrances  of  the  captain  of  the 
week,  received  for  the  pensioners  such  food  as  would 
be  rejected  by  the  idle  vagrant  poor,  and  endeavoured 
to  tamper  with  the  cook  to  conceal  it ;  and  of 
Mr.  ,  who  converted  their  wards  into  apart- 
ments for  himself,  and  the  clerks  of  clerks,  in  the 
endless  subordination  of  idleness ;  a  wretch  who  has 
dared,  with  brutal  inhumanity,  to  strike  those  aged 
men,  who  in  their  youth  would  have  blasted  him 

with  a  look.  As  to  Mr.  and  Mr.  , 

though  I  think  them  reprehensible  for  joining  in  this 
prosecution,  yet  they  are  certainly  respectable  men, 
and  not  at  all  on  a  level  with  the  rest,  nor  has  the  de- 
fendant so  reduced  them.  These  two  therefore  have 
in  fact  no  cause  of  complaint,  and,  Heaven  knows, 
the  others  have  no  title  to  complain. 

In  this  enumeration  of  delinquents,  the  Rev. 
Mr.  looks  round,  as  if  he  thought  I  had  for- 
gotten him.  He  is  mistaken.  I  well  remembered 
him :  but  his  infamy  is  worn  threadbare :  Mr. 
Murphy  has  already  treated  him  with  that  ridicule 
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which  his  folly,  and  Mr.  Peckham  with  that  invec- 
tive which  his  wickedness,  deserves.  I  shall  there- 
fore forbear  to  taint  the  ear  of  the  court  further  with 
his  name;  a  name  which  would  bring  dishonour 
upon  his  country  and  its  religion,  if  human  nature 
were  not  happily  compelled  to  bear  the  greater  part 
of  the  disgrace,  and  to  share  it  amongst  mankind. 

But  these  observations,  my  lord,  are  solely  confined 
to  the  prosecutors'  affidavits,  and  would,  I  think,  be 
fatal  to  them,  even  if  they  stood  uncontroverted.  But 
what  will  the  court  say  when  ours  are  opposed  to 
them,  where  the  truth  of  every  part  is  sworn  to  by 
the  defendant  ?  What  will  the  court  say  to  the  col- 
lateral circumstances  in  support  of  them,  where  every 
material  charge  against  the  prosecutors  is  confirmed  ? 
What  will  it  say  to  the  affidavit  that  has  been  made, 
that  no  man  can  come  safely  to  support  this  injured 
officer  ?  that  men  have  been  deprived  of  their  places, 
and  exposed  to  beggary  and  ruin,  merely  for  giving 
evidence  of  abuses,  which  have  already  by  his  ex- 
ertions been  proved  before  your  lordship  at  Guildhall, 
whilst  he  himself  has  been  suspended  as  a  beacon  for 
prudence  to  stand  aloof  from,  so  that,  in  this  uncon- 
stitutional mode  of  trial,  where  the  law  will  not  lend 
its  process  to  bring  in  truth  by  force,  he  might  stand 
unprotected  by  the  voluntary  oaths  of  the  only  persons 
who  could  witness  for  him  *  ?  His  character  has, 
indeed,  in  some  measure,  broke  through  all  this 

*  On  the  trial  of  a  cause,  every  person  acquainted 
with  any  fact  is  bound,  under  pain  of  fine  and  im- 
prisonment, to  attend  on  a  subpoena  to  give  evidence 
before  the  court  and  jury  ;  but  there  is  no  process  to 
compel  any  man  to  make  an  affidavit  before  the  court. 
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malice :  the  love  and  veneration  which  his  honest 
zeal  has  justly  created,  have  enabled  him  to  produce 
the  proofs  which  are  filed  in  court :  but  many  have 
hung  back,  and  one  withdrew  his  affidavit,  avowedly 
from  the  dread  of  persecution,  even  after  it  was  sworn 
in  court.  Surely,  my  lord,  this  evidence  of  malice  in 
the  leading  powers  of  the  hospital  would  alone  be  suf- 
ficient to  destroy  their  testimony,  even  when  swearing 
collaterally  to  facts  in  which  they  were  not  themselves 
interested ;  how  much  more  when  they  come  as  pro- 
secutors, stimulated  by  resentment,  and  with  the  hope 
of  covering  their  patron's  misdemeanours  and  their 
own,  by  turning  the  tables  on  the  defendant,  and 
prosecuting  him  criminally,  to  stifle  all  necessary 
inquiry  into  the  subject  of  his  complaints  ? 

Lieutenant  Gordon,  the  first  lieutenant  of  the  ho- 
spital, and  the  oldest  officer  in  the  navy  ;  Lieutenant 
William  Lefevre ;  Lieutenant  Charles  Lefevre,  his 
son  ;  Alexander  Moore ;  Lieutenant  William  Ansell; 
and  Captain  Allright,  have  all  positively  sworn,  that 
a  faction  of  landmen  subsists  in  the  hospital,  and  that 
they  do  in  their  consciences  believe  that  the  defend- 
ant drew  upon  himself  the  resentment  of  the  prose- 
cutors, from  his  activity  in  correcting  this  enormons 
abuse,  and  from  his  having  restored  the  wards  that 
had  been  cruelly  taken  away  from  the  poor  old  men ; 
that,  on  that  just  occasion,  the  whole  body  of  the  pen- 
sioners surrounded  the  apartments  of  their  governor, 
to  testify  their  gratitude  with  acclamations,  which 
sailors  never  bestow  but  on  men  who  deserve  them. 
This  simple  and  honest  tribute  was  the  signal  for  all 
that  has  followed :  the  leader  of  these  unfortunate 
people  was  turned  out  of  office ;  and  the  affidavit  of 
Charles  Smith  is  filed  in  court,  which,  I  thank  my 
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God,  I  have  not  been  able  to  read  without  tears  s 
how,  indeed,  could  any  man,  when  he  swears,  that 
for  this  cause  alone  his  place  was  taken  from  him ; 
that  he  received  his  dismission  when  languishing  with 
sickness  in  the  infirmary,  the  consequence  of  which 
was,  that  his  unfortunate  wife  and  several  of  his 
helpless  innocent  children  died  in  want  and  misery ; 
— the  woman  actually  expiring  at  the  gates  of  the 
hospital !  That  such  wretches  should  escape  chains 
and  a  dungeon  is  a  reproach  to  humanity,  and  to  all 
order  and  government ;  but  that  they  should  become 
prosecutors,  is  a  degree  of  effrontery  that  would  not 
be  believed  by  any  man  who  did  not  accustom  him- 
self to  observe  the  shameless  scenes  which  the  mon- 
strous age  we  live  in  is  every  day  producing. 

I  come  now,  my  lord,  to  consider  to  whom  he  has 
written.  This  bock  is  not  published.  It  was  not 
printed  for  sale,  but  for  the  more  commodious  distri- 
bution  among  the  many  persons  who  are  called  upon 
in  duty  to  examine  into  its  contents.  If  the  defendant 
had  written  it  to  calumniate,  he  would  have  thrown  it 
abroad  among  the  multitude :  but  he  swears  he  wrote 
it  for  the  attainment  of  reformation,  and  therefore 
confined  its  circulation  to  the  proper  channel,  till  he 
saw  it  was  received  as  a  libel,  and  then  he  even  dis- 
continued that  distribution,  and  only  showed  it  to  his 
counsel  to  consider  of  a  defence ;  and  no  better  de- 
fence can  be  made  than  that  the  publication  war  so 
limited. 

My  lord,  a  man  cannot  be  guilty  of  a  libel,  who 
presents  grievances  before  a  competent  jurisdiction, 
although  the  facts  he  presents  should  be  false.  He 
may  indeed  be  indicted  for  a  malicious  prosecution, 
and  even  there  a  probable  cause  would  protect  him, 
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but  he  can  by  no  construction  be  considered  as  a 
libeller. 

The  case  of  Lake  and  King,  in  1st  Levinz,  240, 
but  which  is  better  reported  in  1st  Saunders,  is 
directly  in  point ;  it  was  an  action  for  printing  a  pe- 
tition to  the  members  of  a  committee  of  parliament, 
charging  the  plaintiff  with  gross  fraud  in  the  execution 
of  his  office.  I  am  aware  that  it  was  an  action  on  the 
case,  and  not  a  criminal  prosecution ;  but  I  am  pre- 
pared to  show  your  lordship,  that  the  precedent  on 
that  account  makes  the  stronger  for  us.  The  truth 
of  the  matter,  though  part  of  the  plea,  was  not  the 
point  in  contest ;  the  justification  was  the  presenting 
it  to  a  proper  jurisdiction,  and  printing  it,  as  in  this 
case,  for  more  commodious  distribution ;  and  it  was 
first  of  all  resolved  by  the  court,  that  the  delivery  of 
the  petition  to  all  the  members  of  the  committee  was 
justifiable:  and  that  it  was  no  libel,  whether  the 
matter  contained  were  true  or  false,  it  being  an  appeal 
in  a  course  of  justice,  and  because  the  parties,  to  whom 
it  was  addressed,  had  jurisdiction  to  determine  the 
matter ;  that  the  intention  of  the  law  in  prohibiting 
libels  was  to  restrain  men  from  making  themselves 
their  own  judges,  instead  of  referring  the  matter  to 
those  whom  the  constitution  had  appointed  to  deter- 
mine it ;  and  that  to  adjudge  such  reference  to  be  a 
libel,  would  discourage  men  from  making  their  in- 
quiries with  that  freedom  and  readiness  which  the 
law  allows,  and  which  the  good  of  society  requires. 
But  it  was  objected,  he  could  not  justify  the  printing ; 
for,  by  that  means,  it  was  published  to  printers  and 
composers :  but  it  was  answered,  and  resolved  by  the 
whole  court,  that  the  printing,  with  intent  to  distri- 
bute them  among  the  members  of  the  committee,  was 
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legal ;  and  that  the  making  many  copies  by  clerks 
would  have  made  the  matter  more  public.  I  said, 
my  lord,  that  this  being  an  action  on  the  case,  and 
not  an  indictment  or  information,  made  the  stronger 
for  us ;  and  I  said  so,  because  the  action  on  the  case 
is  to  redress  the  party  in  damages,  for  the  injury  he 
has  sustained  as  an  individual,  and  which  he  has  a 
right  to  recover,  unless  the  defendant  can  show  that 
the  matter  is  true,  or,  as  in  this  case,  whether  true  or 
false,  that  it  is  an  appeal  to  justice.  Now,  my  lord, 
if  a  defendant's  right  to  appeal  to  justice  could,  in  the 
case  of  Lake  and  King,  repel  a  plaintiff's  right  to 
damages,  although  he  was  actually  damnified  by  the 
appeal,  how  much  more  must  it  repel  a  criminal  pro- 
secution, which  can  be  undertaken  only  for  the  sake 
of  public  justice,  when  the  law  says  it  is  for  the 
benefit  of  public  justice  to  make  such  appeal !  And 
that  case  went  to  protect  even  falsehood,  and  where 
the  defendant  was  not  particularly  called  upon  in 
duty  as  an  individual  to  animadvert :  how  much 
more  shall  it  protect  us,  who  were  bound  to  inquire, 
who  have  written  nothing  but  truth,  and  who  have 
addressed  what  we  have  written  to  a  competent  juris- 
diction ! 

I  come,  lastly,  my  lord,  to  the  motives  which  in- 
duced him  to  write. 

The  government  of  Greenwich  Hospital  is  divided 
into  three  departments:  the  council,  the  directors, 
and  the  general  governors.  The  defendant  is  a  member 
of  every  one  of  these,  and  therefore  his  duty  is  uni- 
versal. The  council  consists  of  the  officers,  whose 
duty  it  is  to  regulate  the  internal  economy  and  disci- 
pline of  the  house,  the  hospital  being  as  it  were  a 
large  man-of-war,  and  the  council  its  commanders; 
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and  therefore  these  men,  even  by  the  present  muti- 
lated charter,  ought  all  to  be  seamen.  Secondly,  the 
directors,  whose  duty  is  merely  to  concern  themselves 
with  the  appropriation  of  the  revenue,  in  contracting 
for  and  superintending  supplies,  and  in  keeping  up 
the  structure  of  the  hospital ;  and  lastly,  the  general 
court  of  governors,  consisting  of  almost  every  man  in 
the  kingdom  with  a  sounding  name  of  office  :  a  mere 
nullity,  on  the  members  of  which  no  blame  of  neglect 
can  possibly  be  laid ;  for  the  hospital  might  as  well 
have  been  placed  under  the  tuition  of  the  fixed  stars, 
as  under  so  many  illustrious  persons  in  different  and 
distant  departments.  From  the  council,  therefore, 
appeals  and  complaints  formerly  lay  at  the  admiralty, 
the  directors  having  quite  a  separate  duty ;  and,  as  I 
have  shown  the  court,  the  admiralty  encouraged  com- 
plaints of  abuses,  and  redressed  them.  But  since  the 
administration  of  the  present  first  lord,  the  face  of 
things  has  changed.  I  trust  it  will  be  observed  that 
I  do  not  go  out  of  the  affidavit  to  seek  to  calumniate : 
my  respect  for  the  court  would  prevent  me,  though 
my  respect  for  the  said  first  lord  might  not.  But  the 
very  foundation  of  my  client's  defence  depending  on 
this  matter,  I  must  take  the  liberty  to  point  it  out  to 
the  court. 

The  admiralty  having  placed  several  landmen  in 
the  offices  that  form  the  council,  a  majority  is  often 
artificially  secured  there :  and  when  abuses  are  too 
flagrant  to  be  passed  over  in  the  face  of  day,  they 
carry  their  appeal  to  the  directors,  instead  of  the 
admiralty,  where,  from  the  very  nature  of  man,  in  a 
much  more  perfect  state  than  the  prosecutors,  they 
are  sure  to  be  rejected  or  slurred  over ;  because  these 
acting  directors  themselves  are  not  only  under  the 
same  influence  with  the  complainants,  but  the  subjects 
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of  the  appeals  are  most  frequently  the  fruits  of  their 
own  active  delinquencies,  or  at  least  the  consequence 
of  their  own  neglects.  By  this  manoeuvre  the  admi- 
ralty is  secured  from  hearing  complaints,  and  the 
first  lord,  when  any  comes  as  formerly  from  an  indi- 
vidual, answers,  with  a  perfect  composure  of  muscle, 
that  it  is  coram  nonjudice  ;  it  does  not  come  through 
the  directors.  The  defendant  positively  swears  this 
to  be  true ;  he  declares  that,  in  the  course  of  these 
meetings  of  the  council,  and  of  appeals  to  the  directors, 
he  has  been  not  only  uniformly  overruled,  but  in- 
sulted as  governor  in  the  execution  of  his  duty ;  and 
the  truth  of  the  abuses  which  have  been  the  subject 
of  these  appeals,  as  well  as  the  insults  I  have  men- 
tioned, are  proved  by  whole  volumes  of  affidavits 
filed  in  court,  notwithstanding  the  numbers  who  have 
been  deterred  by  persecution  from  standing  forth  as 
witnesses. 

The  defendant  also  himself  solemnly  swears  this  to 
be  true.  He  swears  that  his  heart  was  big  with  the 
distresses  of  his  brave  brethren,  and  that  his  conscience 
called  on  him  to  give  them  vent;  that  he  often 
complained ;  that  he  repeatedly  wrote  to,  and  waited 
on  Lord  Sandwich,  without  any  effect,  or  prospect  of 
effect ;  and  that  at  last,  wearied  with  fruitless  exer- 
tions, and  disgusted  with  the  insolence  of  corruption 
in  the  hospital,  which  hates  him  for  his  honesty,  he 
applied  to  be  sent,  with  all  his  wounds  and  infirmities, 
upon  actual  service  again.  The  answer  he  received 
is  worthy  of  observation.  The  first  lord  told  him, 
in  derision,  that  it  would  be  the  same  thing  every 
where  else;  that  he  would  see  the  same  abuses  in  a 
ship ;  and  I  do  in  my  conscience  believe  he  spoke  the 
truth,  as  far  as  depended  on  himself. 

What  then  was  the  defendant  to  do  under  the  treble 
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capacity  of  lieutenant-governor,  of  director,  and  of 
general  governor  of  the  hospital?  My  lord,  there 
was  no  alternative  but  to  prepare,  as  he  did,  the 
statement  of  the  abuses  for  the  other  governors,  or  to 
sit  silent,  and  let  them  continue.  Had  he  chosen  the 
last,  he  might  have  been  caressed  by  the  prosecutors, 
and  still  have  continued  the  first  inhabitant  of  a  palace, 
with  an  easy  independent  fortune.  But  he  preferred 
the  dictates  of  honour,  and  he  fulfilled  them  at  the 
expense  of  being  discarded,  after  forty  years'  gallant 
service,  covered  with  wounds,  and  verging  to  old  age. 
But  he  respected  the  laws  while  he  fulfilled  his  duty : 
his  object  was  reformation,  not  reproach  :  he  preferred 
a  complaint,  and  stimulated  a  regular  inquiry,  but 
suspended  the  punishment  of  public  shame  till  the 
guilt  should  be  made  manifest  by  a  trial.  He  did 
not  therefore  publish,  as  their  affidavits  falsely  assert, 
but  only  preferred  a  complaint  by  distribution  of 
copies  to  the  governors,  which  I  have  shown  the 
court,  by  the  authority  of  a  solemn  legal  decision,  is 
not  a  libel. 

Such,  my  lord,  is  the  case.  The  defendant,  not  a 
disappointed  malicious  informer,  prying  into  official 
abuses  because  without  office  himself,  but  himself  a 
man  in  office  ;  not  troublesomely  inquisitive  into  other 
men's  departments,  but  conscientiously  correcting  his 
own  ;  doing  it  pursuant  to  the  rules  of  law,  and,  what 
heightens  the  character,  doing  it  at  the  risk  of  his 
office,  from  which  the  effrontery  of  power  has  already 
suspended  him  without  proof  of  his  guilt ;  a  conduct 
not  only  unjust  and  illiberal,  but  highly  disrespectful 
to  this  court,  whose  judges  sit  in  the  double  capacity 
of  ministers  of  the  law  and  governors  of  this  sacred 
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and  abused  institution.  Indeed,  Lord  Sandwich  has, 
in  my  mind,  acted  such  a  part  ******** 

[Here  Lord  Mansfield,  observing  the  counsel  heated 
with  his  subject,  and  growing  personal  on  the  first 
lord  of  the  admiralty,  told  him  that  Lord  Sandwich 
was  not  before  the  court.] 

I  know  that  he  is  not  formally  before  the  court, 
but,  for  that  very  reason,  I  will  bring  him  before  the 
court.  He  has  placed  these  men  in  the  front  of  the 
battle,  in  hopes  to  escape  under  their  sfielter ;  but  I 
will  not  join  in  battle  with  them  :  their  vices,  though 
screwed  up  to  the  highest  pitch  of  human  depravity, 
are  not  of  dignity  enough  to  vindicate  the  combat 
with  me.  I  will  drag  him  to  light  who  is  the  dark 
mover  behind  this  scene  of  iniquity.  I  assert  that 
the  Earl  of  Sandwich  has  but  one  road  to  escape  out 
of  this  business  without  pollution  and  disgrace :  and 
that  is,  by  publicly  disavowing  the  acts  of  the  prose- 
cutors, and  restoring  Captain  Baillie  to  his  command. 
If  he  does  this,  then  his  offence  will  be  no  more  than 
the  too  common  one  of  having  suffered  his  own  per- 
sonal interest  to  prevail  over  his  public  duty,  in  placing 
his  voters  in  the  hospital.  But  if,  on  the  contrary, 
he  continues  to  protect  the  prosecutors,  in  spite  of  the 
evidence  of  their  guilt,  which  has  excited  the  abhor- 
rence of  the  numerous  audience  that  crowd  this  court ; 
if  he  keeps  this  injured  man  suspended,  or  dares  to 
turn  that  suspension  into  a  removal,  I  shall  then  not 
scruple  to  declare  him  an  accomplice  in  their  guilt,  a 
shameless  oppressor,  a  disgrace  to  his  rank,  and  a 
traitor  to  his  trust.  But  as  I  should  be  very  sorry 
that  the  fortune  of  my  brave  and  honourable  friend 
should  depend  either  upon  the  exercise  of  Lord  Sand- 
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wich's  virtues,  or  the  influence  of  his  fears,  I  do  most 
earnestly  entreat  the  court  to  mark  the  malignant  object 
of  this  prosecution,  and  to  defeat  it.  I  beseech  you, 
my  lords,  to  consider  that,  even  by  discharging  the 
rule,  and  with  costs,  the  defendant  is  neither  protected 
nor  restored.  I  trust,  therefore,  your  lordships  will 
not  rest  satisfiedwith  fulfilling  your  judicial  duty,  but, 
as  the  strongest  evidence  of  foul  abuses  has,  by  acci- 
dent, come  collaterally  before  you,  that  you  will  pro- 
tect a  brave  and  public-spirited  officer  from  the  perse- 
cution this  writing  has  brought  upon  him,  and  not 
suffer  so  dreadful  an  example  to  go  abroad  into  the 
world,  as  the  ruin  of  an  upright  man,  for  having 
faithfully  discharged  his  duty. 

My  lords,  this  matter  is  of  the  last  importance.  I 
speak  not  as  an  advocate  alone — I  speak  to  you  as  a 
man — as  a  member  of  a  state,  whose  very  existence 
depends  upon  her  naval  strength.  If  a  misgovern- 
ment  were  to  fall  upon  Chelsea  Hospital,  to  the  ruin 
and  discouragement  of  our  army,  it  would  be  no 
doubt  to  be  lamented,  yet  I  should  not  think  it  fatal ; 
but  if  our  fleets  are  to  be  crippled  by  the  baneful  in- 
fluence of  elections,  we  are  lost  indeed  !  If  the  sea- 
man, who,  while  he  exposes  his  body  to  fatigues  and 
dangers,  looking  forward  to  Greenwich  as  an  asylum 
for  infirmity  and  old  age,  sees  the  gates  of  it  blocked 
up  by  corruption,  and  hears  the  riot  and  mirth  of 
luxurious  landmen  drowning  the  groans  and  com. 
plaints  of  the  wounded,  helpless  companions  of  his 
glory,  he  will  tempt  the  seas  no  more.  The  admi- 
ralty may  press  his  body,  indeed,  at  the  expense  of 
humanity  and  the  constitution,  but  they  cannot  press 
his  mind ;  they  cannot  press  the  heroic  ardour  of  a 
British  sailor ;  and  instead  of  a  fleet  to  carry  terror 
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all  round  the  globe,  the  admiralty  may  not  much 
longer  be  able  to  amuse  us  with  even  the  peaceable 
unsubstantial  pageant  of  a  review  *. 

Fine  and  imprisonment ! — The  man  deserves  a 
palace  instead  of  a  prison,  who  prevents  the  palace, 
built  by  the  public  bounty  of  his  country,  from  being 
converted  into  a  dungeon,  and  who  sacrifices  his  own 
security  to  the  interests  of  humanity  and  virtue. 

And  now,  my  lord,  I  have  done ; — but  not  without 
thanking  your  lordship  for  the  very  indulgent  attention 
I  have  received,  though  in  so  late  a  stage  of  this 
business,  and  notwithstanding  my  great  incapacity 
and  inexperience.  I  resign  my  client  into  your  hands, 
and  I  resign  him  with  a  well-founded  confidence  and 
hope ;  because  that  torrent  of  corruption,  which  has 
unhappily  overwhelmed  every  other  part  of  the  con- 
stitution, is,  by  the  blessing  of  Providence,  stopped 
here  by  the  sacred  independence  of  the  judges.  I 
know  that  your  lordships  will  determine  according  to 
law ;  and,  therefore,  if  an  information  should  be 
suffered  to  be  filed,  I  shall  bow  to  the  sentence,  and 
shall  consider  this  meritorious  publication  to  be  indeed 
an  offence  against  the  laws  of  this  country ;  but  then 
I  shall  not  scruple  to  say,  that  it  is  high  time  for 
every  honest  man  to  remove  himself  from  a  country 
in  which  he  can  no  longer  do  his  duty  to  the  public 
with  safety  ;  where  cruelty  and  inhumanity  are  suf- 
fered to  impeach  virtue,  and  where  vice  passes  through 
a  court  of  justice  unpunished  and  unreproved. 

»  There  had  just  before  been  a  naval  review  at 
Portsmouth. 
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SPEECH  FOR  THOMAS  CARNAN  *,  AT  THE  BAR 
OF  THE  HOUSE  OF  COMMONS,  ON  THE  10TH 
OF  MAY,  1779. 

Mr.  Speaker, — In  preparing  myself  to  appear  before 
you,  as  counsel  for  a  private  individual,  to  oppose  the 
enactment  of  a  general  and  public  statute,  which  was 
to  affect  the  whole  community,  I  felt  myself  under 
some  sort  of  difficulty.  Conscious  that  no  man,  or 
body  of  men,  had  a  right  to  dictate  to,  or  even  to 
argue  with  parliament  on  the  exercise  of  the  high  and 
important  trust  of  legislation,  and  that  the  policy  and 
expediency  of  a  law  was  rather  the  subject  of  debate 
in  the  house,  than  of  argument  at  the  bar,  I  was 
afraid  that  I  should  be  obliged  to  confine  myself  to 
the  special  injury,  which  the  petitioner  as  an  indivi- 
dual would  suffer,  and  that  you  might  be  offended 
with  any  general  observations,  which,  if  not  applying 
to  him  personally,  might  be  thought  unbecoming  in 
me  to  offer  to  the  superior  wisdom  of  the  house. 

But  I  am  relieved  from  that  apprehension  by  the 
great  indulgence  with  which  you  have  listened  to  the 
general  scope  of  the  question  from  the  learned  gentle- 
man, Mr.  Davenport,  who  has  spoken  before  me,  and 
likewise  by  the  reflection,  that  I  remember  no  instance 
where  parliament  has  taken  away  any  right  conferred 
by  the  law  as  a  common  benefit,  without  very  satis- 

*  Mr.  Carnan  having,  by  a  judgment  of  the  court 
of  exchequer,  overturned  the  monopoly  of  printing 
almanacs,  which  was  claimed  by  the  universities  and 
the  Stationers'  Company,  a  bill  was  brought  into  par- 
liament to  restore  the  monopoly.  The  bill,  however, 
was  rejected,  by  a  majority  of  forty-five. 

c 
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factory  evidence  that  the  universal  good  of  the  com- 
munity required  the  sacrifice ;  because  every  unneces- 
sary restraint  on  the  natural  liberty  of  mankind  is  a 
degree  of  tyranny  which  no  wise  legislature  will 
inflict. 

The  general  policy  of  the  bill  is  then  fully  open  to 
my  investigation  ;  because,  if  I  can  succeed  in  ex- 
posing the  erroneous  principles  on  which  it  is  founded, 
if  I  can  show  it  to  be  repugnant  to  every  wise  and 
liberal  system  of  government,  I  shall  be  listened  to 
with  the  greater  attention,  and  shall  have  the  less  to 
combat  with,  when  I  come  to  state  the  special  grounds 
of  objection,  which  I  am  instructed  to  represent  to 
you  on  behalf  of  the  petitioner  against  it.  Sir,  I  shall 
not  recapitulate  what  you  have  already  heard  from  the 
bar ;  you  are  in  full  possession  of  the  facts  which  gave 
rise  to  the  question,  and  I  shall  therefore  proceed 
directly  to  the  investigation  of  the  principles  which  I 
mean  to  apply  to  them,  in  opposition  to  the  bill  before 
you,  pledging  myself  to  you  to  do  it  with  as  much 
truth  and  fidelity  as  if  I  had  the  honour  to  speak  to 
you  as  a  member  of  the  house.  I  am  confident,  sir, 
that,  if  you  will  indulge  me  with  your  attention,  I 
shall  make  it  appear  that  the  very  same  principles 
which  emancipated  almanacs  from  the  fetters  of  the 
prerogative  in  the  courts  of  law,  ought  equally  to  free 
them  from  all  parliamentary  restriction. 

On  the  first  introduction  of  printing,  it  was  con- 
sidered, as  well  in  England  as  in  other  countries,  to 
be  a  matter  of  state.  The  quick  and  extensive  circu- 
lation of  sentiments  and  opinions,  which  that  invalu- 
able art  introduced,  could  not  but  fall  under  the  gripe 
of  governments,  whose  principal  strength  was  built 
upon  the  ignorance  of  the  people  who  were  to  submit 
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to  them.  •  The  press  was,  therefore,  wholly  under  the 
coercion  of  the  crown,  and  all  printing,  not  only  of 
public  books  containing  ordinances  religious  or  civil, 
but  every  species  of  publication  whatsoever,  was  re- 
gulated by  the  king's  proclamations,  prohibitions, 
charters  of  privilege,  and  finally  by  the  decrees  of  the 
star-chamber. 

After  the  demolition  of  that  odious  jurisdiction,  the 
long  parliament,  on  its  rupture  with  Charles  the  First, 
assumed  the  same  power  which  had  before  been  in  the 
crown  ;  and  after  the  restoration  the  same  restrictions 
were  re-enacted  and  re-annexed  to  the  prerogative  by 
the  statute  of  the  13th  and  14th  of  Charles  the 
Second,  and  continued  down  by  subsequent  acts,  till 
after  the  revolution.  In  what  manner  they  expired  at 
last,  in  the  time  of  King  William,  I  need  not  state  in 
this  house ;  their  happy  abolition,  and  the  vain  at- 
tempts to  revive  them  in  the  end  of  that  reign,  stand 
recorded  on  your  own  journals,  I  trust  as  perpetual 
monuments  of  your  wisdom  and  virtue.  It  is  sufficient 
to  say,  that  the  expiration  of  these  disgraceful  statutes, 
by  the  refusal  of  parliament  to  continue  them  any 
longer,  formed  the  great  aera  of  the  liberty  of  the  press 
in  this  country,  and  stripped  the  crown  of  every  pre- 
rogative over  it,  except  that  which,  upon  just  and 
rational  principles  of  government,  must  ever  belong 
to  the  executive  magistrate  in  all  countries,  namely, 
the  exclusive  right  to  publish  religious  or  civil  con- 
stitutions :  in  a  word,  to  promulgate  every  ordinance, 
which  contains  the  rules  of  action  by  which  the  sub- 
ject is  to  live,  and  to  be  governed.  These  always 
did,  and,  from  the  very  nature  of  civil  government, 
always  ought  to  belong  to  the  sovereign,  and  hence 
have  gained  the  title  of  prerogative  copies. 
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When,  therefore,  the  Stationers'  Company,  claim- 
ing the  exclusive  right  of  printing  almanacs  under  a 
charter  of  King  James  the  First,  applied  to  the  Court 
of  Exchequer  for  an  injunction  against  the  petitioner 
at  your  bar,  the  question  submitted  by  the  barons  to 
the  learned  judges  of  the  Common  Pleas,  namely, 
"  Whether  the  crown  could  grant  such  exclusive 
right  ?"  was  neither  more  nor  less  than  this  question 
— Whether  almanacs  were  such  public  ordinances, 
such  matters  of  state,  as  belonged  to  the  king  by  his 
prerogative,  so  as  to  enable  him  to  communicate  an 
exclusive  right  of  printing  them  to  a  grantee  of  the 
crown  ?  For  the  press  being  thrown  open  by  the  ex- 
piration of  the  licensing  acts,  nothing  could  remain 
exclusively  to  such  grantees  but  the  printing  of  such 
books  as,  upon  solid  constitutional  grounds,  belonged 
to  the  superintendence  of  the  crown  as  matters  of 
authority  and  state. 

The  question,  so  submitted,  was  twice  solemnly  ar- 
gued in  the  court  of  Common  Pleas  ;  when  the  judges 
unanimously  certified  that  the  crown  had  no  such 
power ;  and  their  determination,  as  evidently  appears 
from  the  arguments  of  the  counsel,  which  the  chief 
justice  recognised  with  the  strongest  marks  of  appro- 
bation, was  plainly  founded  on  this, — that  almanacs 
had  no  resemblance  to  those  public  acts,  religious  or 
civil,  which,  on  principle,  fall  under  the  superintend- 
ence of  the  crown. 

The  counsel,  Mr.  Serjeant  Glynn  and  Mr.  Serjeant 
Hill,  who  argued  the  case  for  the  plaintiffs  (two  of 
the  most  learned  men  in  the  profession),  were  aware 
that  the  king's  prerogative  in  this  particular  had  no 
absolute  and  fixed  foundation,  either  by  prescription 
or  statute,  but  that  it  depended  on  public  policy,  and 
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the  reasonable  limitation  of  executive  power  for  the 
common  good ;  they  felt  that  the  judges  had  no  other 
standard  by  which  to  determine  whether  it  was  a 
prerogative  copy,  than  by  settling,  upon  principles  of 
good  sense,  whether  it  ought  to  be  one ;  they  laboured 
therefore  to  show  the  propriety  of  the  revision  of 
almanacs  by  public  authority ;  they  said  they  con- 
tained the  regulation  of  time,  which  was  matter  of 
public  institution,  having  a  reference  to  all  laws  and 
ordinances  ;  that  they  were  part  of  the  prayer-book, 
which  belonged  to  the  king  as  head  of  the  church ; 
that  they  contained  matters  which  were  received  as 
conclusive  evidence  in  courts  of  justice,  and  therefore 
ought  to  be  published  by  authority ;  that  the  trial  by 
almanac  was  a  mode  of  decision  not  unknown ;  that 
many  inconveniencies  might  arise  to  the  public  from 
mistakes  in  the  matters  they  contained :  many  other 
arguments  of  the  like  nature  were  relied  on,  which  it 
is  unnecessary  for  me  to  enumerate  in  this  place,  as 
they  were  rejected  by  the  court ;  and  likewise,  because 
the  only  reason  of  my  mentioning  them  at  all  is  to 
show,  that  the  public  expediency  or  propriety  of  sub- 
jecting almanacs  to  revision  by  authority,  appeared 
to  those  eminent  lawyers,  and  to  the  court,  which 
approved  of  their  arguments,  as  only  the  standard  by 
which  the  king's  prerogative  over  them  was  to  be 
measured.  For  if  the  judges  had  been  bound  to  de- 
cide on  that  prerogative  by  strict  precedent,  or  by  any 
other  rule  than  a  judicial  construction  of  the  just  and 
reasonable  extent  of  prerogative,  these  arguments, 
founded  on  convenience,  expediency,  and  propriety, 
would  have  been  downright  impertinence  and  non- 
sense; but  taking  them,  as  I  do,  and  as  the  judges 
did,  they  were  (though  unsuccessful,  as  they  ought  to 
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be)  every  way  worthy  of  the  very  able  men  who 
maintained  them  for  their  clients. 

Thus,  sir,  the  exclusive  right  of  printing  almanacs 
which,  from  the  bigotry  and  slavery  of  former  times, 
had  so  long  been  monopolized  as  a  prerogative  copy, 
was  at  last  thrown  open  to  the  subject,  as  not  falling 
within  the  reason  of  those  books,  which  still  remain,  and 
ever  must  remain,  theundisputed  property  of  the  crown. 

The  only  two  questions,  therefore,  that  arise  on  the 
bill  before  you  are,  first,  Whether  it  be  wise  or  ex- 
pedient for  parliament  to  revive  a  monopoly,  so  re- 
cently condemned  by  the  courts  of  law  as_  unjust,  from 
not  being  a  fit  subject  of  a  monopoly,  and  to  give  it 
to  the  very  same  parties  who  have  so  long  enjoyed  it 
by  usurpation,  and  who  have,  besides,  grossly  abused 
it  ?  Secondly,  Whether  parliament  can,  consistently 
with  the  first  principles  of  justice,  overlook  the  injury 
which  will  be  sustained  by  the  petitioner  as  an  indi- 
vidual, from  his  being  deprived  of  the  exercise  of  the 
lawful  trade  by  which  he  lives :  a  trade  which  he 
began  with  the  free  spirit  of  an  Englishman,  in  con- 
tempt of  an  illegal  usurpation ;  a  trade  supported 
and  sanctioned  by  a  decree  of  one  of  the  highest  judi- 
catures known  to  the  constitution  ? 

Surely,  sir,  the  bill  ought  to  be  rejected  with  indig- 
nation by  this  house,  under  such  circumstances  of 
private  injustice,  independently  of  public  inexpediency: 
if  you  were  to  adopt  it,  the  law  would  be  henceforth 
a  snare  to  the  subject;  no  man  would  venture  to 
engage  hereafter  in  any  commercial  enterprise ;  since 
he  never  could  be  sure  that,  although  the  tide  of  his 
fortunes  was  running  in  a  free  and  legal  channel,  its 
course  might  not  be  turned  by  parliament  into  the 
bosom  of  a  monopolist. 
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J^et  us  now  consider  more  minutely  the  two  ques- 
tions for  your  consideration :  the  general  policy,  and 
the  private  injury. 

As  to  the  first,  no  doubt  the  legislature  is  supreme, 
and  may  create  monopolies  which  the  crown  cannot. 
But  let  it  be  recollected,  that  the  very  same  reasons, 
which  emancipated  almanacs  from  the  prerogative 
in  the  courts  below,  equally  apply  against  any  inter- 
ference of  parliament.  If  almanacs  be  not  publica- 
tions of  a  nature  to  fall  within  the  legal  construction 
of  prerogative  copyrights,  why  should  parliament 
grant  a  monopoly  of  them,  since  it  is  impossible  to 
den)',  that,  if  they  contain  such  matters  as  in  policy 
required  the  stamp  or  revision  of  public  authority,  the 
exclusive  right  of  printing  them  would  have  been  in- 
herent in  the  crown  by  prerogative,  upon  legal  prin- 
ciples of  executive  power,  in  which  case  an  act  would 
not  have  been  necessary  to  protect  the  charter  ?  and, 
it  is  equally  impossible  to  deny,  on  the  other  hand, 
that,  if  they  be  not  such  publications  as  require  to  be 
issued  or  reviewed  by  authority,  they  then  stand  on 
the  general  footing  of  all  other  printing,  by  which 
men  in  a  free  country  are  permitted  to  circulate  know- 
ledge. The  bill,  therefore,  is  either  nugatory,  or  the 
patent  is  void  ;  and  if  the  patent  be  void,  parliament 
cannot  set  it  up  again,  without  a  dangerous  infringe- 
ment of  the  general  liberty  of  the  press. 

Sir,  when  I  reflect  that  this  proposed  monopoly  is  a 
monopoly  in  printing,  and  that  it  gives,  or  rather  con- 
tinues it  to  the  Company  of  Stationers, — the  very 
same  body  of  men  who  were  the  literary  constables  to 
the  star-chamber,  to  suppress  all  the  science  and  in- 
formation to  which  we  owe  our  freedom, — 1  confess  I 
am  at  a  loss  to  account  for  the  reason  or  motive  of  the 
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indulgence :  but  get  the  right  who  may,  the  principle 
is  so  dangerous,  that  I  cannot  yet  consent  to  part  with 
this  view  of  the  subject.  The  bill  proposes  that 
parliament  should  subject  almanacs  to  the  revision  of 
the  king's  authority,  when  the  judges  of  the  common 
law,  the  constitutional  guardians  of  his  prerogative, 
have  declared  that  they  do  not  on  principle  require 
that  sanction :  so  that  your  bill  is  neither  more  nor 
less  than  the  reversal  of  a  decision  admitted  to  be 
wise  and  just.  Since,  as  the  court  was  clearly  at 
liberty  to  have  determined  the  patent  to  have  been 
good,  if  the  principle  by  which  prerogative  copies  have 
been  regulated  in  other  cases  had  fairly  applied  to 
almanacs,  you,  in  saying  that  such  principle  does 
apply,  in  fact  arraign  that  legal  judgment.  God  for- 
bid, sir,  that  I  should  have  the  indecency  to  hint,  that 
this  reasoning  concerning  public  convenience  and  ex- 
pediency will  ever  be  extended  to  reach  other  publi- 
cations more  important  than  almanacs ;  but  certainly 
the  principle  might,  with  much  less  violence  than  is 
necessary  to  bring  them  within  the  pale  of  authority, 
upon  the  principle  of  the  bill  before  you,  subject  the 
most  valuable  productions  of  the  press  to  parliamentary 
regulations,  and  totally  annihilate  its  freedom. 

Is  it  not,  for  instance,  much  more  dangerous,  that 
the  rise  and  fall  of  the  funds,  in  this  commercial 
nation,  should  be  subject  to  misrepresentation,  than 
the  rise  or  fall  of  the  tides  ?  Are  not  misconstructions 
of  the  arguments  and  characters  of  the  members  of 
this  high  assembly  more  important  in  their  con- 
sequences, than  mistakes  in  the  calendar  of  those 
wretched  saints,  which  still,  to  the  wonder  of  all  wise 
men,  infest  the  liturgy  of  a  reformed  protestant  church  ? 
Prophecies  of  famine,  pestilence,  national  ruin,  and 
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bankruptcy,  are  surely  more  dangerous  to  reign  un- 
checked, than  prognostications  of  rain  or  dust ;  yet 
they  are  the  daily  uncontrolled  offspring  of  every 
private  author,  and  I  trust  will  ever  continue  to  be 
so;  because  the  liberty  of  the  press  consists  in  its 
being  subject  to  no  previous  restrictions,  and  liable 
only  to  animadversion,  when  that  liberty  is  abused. 
But  if  almanacs,  sir,  are  held  to  be  such  matter  of 
public  consequence  as  to  be  revised  by  authority,  and 
confined  by  a  monopoly,  surely  the  various  depart- 
ments of  science  may,  on  much  stronger  principles, 
be  parcelled  out  among  the  different  officers  of  state, 
as  they  were  at  the  first  introduction  of  printing. 
There  is  no  telling  to  what  such  precedents  may  lead  : 
the  public  welfare  was  the  burden  of  the  preambles 
to  the  licensing  acts;  the  most  tyrannical  laws  in 
the  most  absolute  governments  speak  a  kind,  parental 
language  to  the  abject  wretches  who  groan  under 
their  crushing  and  humiliating  weight.  Rresisting 
therefore  a  regulation  and  supervision  of  the  press 
beyond  the  rules  of  the  common  law,  I  lose  sight  of 
my  client,  and  feel  that  I  am  speaking  for  myself, — 
for  every  man  in  England.  With  such  a  legislature 
as  I  have  now  the  honour  to  address,  I  confess  the 
evil  is  imaginary  :  but  who  can  look  into  the  future  ? 
This  precedent  (trifling  as  it  may  seem)  may  here- 
after afford  a  plausible  inlet  to  much  mischief:  the 
protection  of  the  law  may  be  a  pretence  for  a  monopoly 
in  all  books  on  legal  subjects ;  the  safety  of  the  state 
may  require  the  suppression  of  histories  and  political 
writings ;  even  philosophy  herself  may  become  once 
more  the  slave  of  the  schoolmen,  and  religion  fall 
again  under  the  iron  fetters  of  the  church. 

If  a  monopoly  in  almanacs  had  never  existed  before, 

c  2 
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and  inconveniences  had  actually  arisen  from  a  general 
trade  in  them,  the  offensive  principle  of  the  bill  might 
have  been  covered  by  a  suitable  preamble  reciting  that 
mischief ;  but  having  existed  above  a  century  by  con- 
victed usurpation,  so  as  to  render  that  recital  im- 
possible, you  are  presented  with  this  new  ^ort  of 
preamble,  in  the  teeth  of  facts  which  are  notorious. 

[States  the  preamble  of  the  bill.] 

First,  it  recites  an  exercise  and  enjoyment  under 
the  king's  letters  patent,  and  then,  without  explaining 
why  the  patent  was  insufficient  for  its  own  protection, 
it  proposes  to  confer,  what  had  been  just  stated  to  be 
conferred  already,  with  this  most  extraordinary  ad- 
dition, "  Any  law  or  usage  to  the  contrary  notwith- 
standing." Sir,  if  the  letters  patent  were  void,  they 
should  not  have  been  stated  at  all,  nor  should  the 
right  be  said  to  have  been  exercised  and  enjoyed  under 
them.  On  the  other  hand,  if  they  were  valid,  there 
could  be  no  law  or  usage  to  the  contrary,  for  contra- 
dictory laws  cannot  both  subsist.  This  has  not  arisen 
from  the  ignorance  or  inattention  of  the  framer  of  the 
bill,  for  the  bill  is  ably  and  artfully  framed ;  but  it 
has  arisen  from  the  awkwardness  of  attempting  to 
hide  the  real  merits  of  the  case.  To  have  preserved 
the  truth,  the  bill  must  have  run  thus  : 

Whereas  the  Stationers'  Company  and  the  two 
universities  have,  for  above  a  century  last  past,  con- 
trary to  law,  usurped  the  right  of  printing  almanacs, 
in  exclusion  of  the  rest  of  his  majesty's  faithful  people, 
and  have  from  time  to  time  harassed  and  vexed  divers 
good  subjects  of  our  lord  the  king  for  printing  the 
same,  till  checked  by  a  late  decision  of  the  courts  of  law : 

Be  it  therefore  enacted,  that  this  usurpation  be 
made  legal,  and  be  confirmed  to  them  in  future. 
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This,  sir,  would  have  been  a  curiosity  indeed,  and 
would  have  made  some  noise  in  the  house ;  yet  it  is 
nothing  but  the  plain  and  simple  truth :  the  bill 
could  not  pass,  without  making  a  sort  of  bolus  of  the 
preamble  to  swallow  it  in. 

So  much  for  the  introduction  of  the  bill,  which, 
ridiculous  as  it  is,  has  nevertheless  a  merit  not  very 
common  to  the  preambles  of  modern  statutes,  which 
are  generally  at  cross  purposes  with  the  enacting  part- 
Here,  I  confess,  the  enacting  part  closes  in  to  a  nicety 
with  the  preamble,  and  makes  the  whole  a  most  con- 
sistent and  respectable  piece  of  tyranny,  absurdity, 
and  falsehood. 

But  the  correctness  and  decency  of  these  publica- 
tions, are,  it  seems,  the  great  objects  in  reviving  and 
confirming  this  monopoly,  which  the  preamble  asserts 
to  have  been  hitherto  attained  by  it,  since  it  states 
"  that  such  monopoly  has  been  found  to  be  convenient 
and  expedient"  But,  sir,  is  it  seriously  proposed  by 
this  bill  to  attain  these  moral  objects  by  vesting,  or 
rather  legalizing  the  usurped  monopoly  in  the  uni- 
versities, under  episcopal  revision,  as  formerly  ?  Is 
it  imagined  that  our  almanacs  are  to  come  to  us 
in  future,  in  the  classical  arrangement  of  Oxford; 
fraught  with  the  mathematics  and  astronomy  of  Cam- 
bridge ;  printed  with  the  correct  type  of  the  Station- 
ers' Company ;  and  sanctified  by  the  blessings  of  the 
bishops  *  ?  I  beg  pardon,  sir ;  but  the  idea  is  perfectly 
ludicrous  :  it  is  notorious  that  the  universities  sell 


*  The  imprimatur  of  the  archbishop  of  Canterbury 
and  bishop  of  London  was  necessary  by  the  letters 
patent. 
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their  right  to  the  Stationers'  Company  for  a  fixed 
annual  sum,  and  that  this  act  is  to  enable  them  to 
continue  to  do  so.  And  it  is  equally  notorious,  that 
the  Stationers'  Company  make  a  scandalous  job  of 
the  bargain,  and,  to  increase  the  sale  of  almanacs 
among  the  vulgar,  publish,  under  the  auspices  of 
religion  and  learning,  the  most  senseless  absurdities. 
I  should  really  have  been  glad  to  have  cited  some 
sentences  from  the  one  hundred  and  thirteenth  edition 
of  Poor  Robin's  almanac,  published  under  the  revision 
of  the  archbishop  of  Canterbury  and  the  bishop  of 
London ;  but  I  am  prevented  from  doing  it  by  a  just 
respect  for  the  house.  Indeed,  I  know  no  house,  but 
a  brothel,  that  could  suffer  the  quotation.  The 
worst  part  of  Rochester  is  ladies'  reading  when  com- 
pared with  them. 

They  are  equally  indebted  to  the  calculations  of 
their  astronomers,  which  seem,  however,  to  be  made 
for  a  more  western  meridian  than  London.  Plow 
Monday  falls  out  on  a  Saturday,  and  Hilary  Term 
ends  on  Septuagesima  Sunday.  In  short,  sir,  their 
almanacs  have  been,  as  every  thing  else  that  is  mono- 
polized must  be,  uniform  and  obstinate  in  mistake 
and  error,  for  want  of  the  necessary  rivalry.  It  is  not 
worth  their  while  to  unset  the  press  to  correct  mistakes, 
however  gross  and  palpable,  because  they  cannot  affect 
the  sale.  If  the  moon  is  made  to  rise  in  the  west,  she 
may  continue  to  rise  there  for  ever.  When  ignorance, 
nonsense,  and  obscenity  were  thus  hatched  under  the 
protection  of  a  royal  patent,  how  must  they  thrive 
under  the  wide-spreading  fostering  wings  of  an  act  of 
parliament:  whereas  in  Scotland  and  in  Ireland, 
where  the  trade  in  almanacs  has  -been  free  and  un- 
restrained, they  have  been  eminent  for  exactness  and 
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useful  information.  The  act  recognises  the  truth  of 
this  remark,  and  prohibits  the  importation  of  them. 

But,  sir,  this  bill  would  extend  not  only  to  mo- 
nopolize almanacs,  but  every  other  useful  information 
published  with  almanacs,  which  render  the  common 
businesses  of  life  familiar.  It  is  notorious  that  the 
various  lists  and  tables,  which  are  portable  in  the 
pocket,  are  not  saleable  without  almanacs : — yet  all 
these,  sir,  are  to  be  given  up  to  the  Stationers'  Com- 
pany, and  taken  from  the  public  by  the  large  words 
in  the  bill,  of  books,  pamphlets,  or  papers ;  since  the 
booksellers  cannot  afford  to  compile  these  useful  works, 
which,  from  their  extensive  circulation,  are  highly 
beneficial  to  trade,  and  to  the  revenue  of  stamps,  if 
they  must  purchase  from  the  Stationers'  Company  the 
almanac  annexed  to  them,  because  the  Company  must 
have  a  profit,  which  will  enhance  their  price.  In 
short,  sir,  parliament  is  going  to  tear  a  few  innocent 
leaves  out  of  books  of  most  astonishing  circulation, 
and  of  very  general  use,  by  which  they  will  be  rendered 
unsaleable,  merely  to  support  a  monopoly,  established 
in  the  days  of  ignorance,  bigotry,  and  superstition ; 
which  has  deviated  from  the  ends  of  its  institution, 
senseless  and  worthless  as  they  were,  and  which  could 
not  stand  a  moment,  when  dragged  by  a  public-spi- 
rited citizen  into  the  full  sunshine  of  a  modern  En- 
glish court  of  justice. 

It  would  be  a  strange  thing,  sir,  to  see  an  odious 
monopoly,  which  could  not  even  stand  upon  its  legs 
in  Westminster  Hall,  upon  the  broad  pedestal  of 
prerogative,  though  propped  up  with  the  precedents, 
which  the  decisions  of  judges  in  darker  ages  had  ac- 
cumulated into  law, — it  would  be  a  strange  thing  to 
see  such  an  abuse  supported  and  revived  by  the  par. 
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liament  of  Great  Britain  in  the  eighteenth  century,  in 
the  meridian  of  the  arts,  the  sciences,  and  liberty, — 
to  see  it  starting  up  among  your  numberless  acts  of 
liberal  toleration,  and  boundless  freedom  of  opinion. 
God  forbid,  sir,  that  at  this  time  of  day  we  should 
witness  such  a  disgrace  as  the  monopoly  of  a  two- 
penny almanac,  rising  up  like  a  tare  among  the  rich 
fields  of  trade,  which  the  wisdom  of  your  laws  has 
blown  into  a  smiling  harvest  all  around  the  globe. 

But,  sir,  I  forget  myself.  I  have  trespassed  too 
long  upon  your  indulgence.  I  have  assumed  a  lan- 
guage fitter,  perhaps,  for  the  house  than  for  its  bar : 
I  will  now  therefore  confine  myself  in  greater  strict- 
ness to  my  duty  as  an  advocate,  and  submit  to  your 
private  justice,  that,  let  the  public  policy  of  this  bill 
be  what  it  may,  the  individual  whom  I  represent 
before  you  is  entitled  to  your  protection  against  it. 

Mr.  Carnan,  the  petitioner,  had  turned  the  current 
of  his  fortunes  into  a  channel,  perfectly  open  to  him 
in  law,  and  which,  when  blocked  up  by  usurpation, 
he  had  cleared  away  at  a  great  expense,  by  the  de- 
cision of  one  of  the  highest  courts  in  the  kingdom. 
Possessed  of  a  decree,  founded  too  on  a  certificate  from 
the  judges  of  the  common  law, — 'was  it  either  weak 
or  presumptuous  in  an  Englishman  to  extend  his 
views,  that  had  thus  obtained  the  broadest  seal  of 
justice?  Sir,  he  did  extend  them  with  the  same 
liberal  spirit  in  which  he  began ;  he  published  twenty 
different  kinds  of  almanacs,  calculated  for  different 
meridians  and  latitudes,  corrected  the  blunders  of  the 
lazy  monopolists,  and,  supported  by  the  encourage- 
ment which  laudable  industry  is  sure  to  meet  with  in 
a  free  country,  he  made  that  branch  of  trade  his  first 
and  leading  object;  and  I  challenge  the  framer  of 
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this  bill  (even  though  he  should  happen  to  be  at  the 
head  of  his  majesty's  government)  to  produce  to  the 
house  a  single  instance  of  immorality,  or  of  any 
mistake  or  uncertainty,  or  any  one  inconvenience 
arising  to  the  public  from  this  general  trade,  which 
he  had  the  merit  of  redeeming  from  a  disgraceful  and 
illegal  monopoly.  On  the  contrary,  much  useful 
learning  has  been  communicated,  a  variety  of  conve- 
nient additions  introduced,  and  many  egregious  errors 
and  superstitions  have  been  corrected.  Under  such 
circumstances  I  will  not  believe  it  possible,  that  par- 
liament can  deliver  up  the  honest  labours  of  a  citizen 
of  London  to  be  damasked  and  made  waste  paper  of 
(as  this  scandalous  bill  expresses  it)  by  any  man  or 
body  of  men  in  the  kingdom.  On  the  contrary,  I  am 
sure  the  attempt  to  introduce,  through  the  Commons 
of  England,  a  law  so  shockingly  repugnant  to  every 
principle  which  characterizes  the  English  government, 
will  meet  with  your  just  indignation,  as  an  insult  to 
the  house,  whose  peculiar  station  in  the  government 
is  the  support  of  popular  freedom.  For,  sir,  if  this 
act  were  to  pass,  I  see  nothing  to  hinder  any  man, 
who  is  turned  out  of  possession  of  his  neighbour's 
estate  by  legal  ejectment,  from  applying  to  you  to  give 
it  him  back  again  by  act  of  parliament.  The  fallacy 
lies  in  supposing,  that  the  universities  and  Stationers' 
Company  ever  had  a  right  to  the  monopoly  which 
they  have  exercised  so  long.  The  preamble  of  the 
bill  supposes  it ;  but,  as  it  is  a  supposition  in  the 
very  teeth  of  a  judgment  of  law,  it  is  only  an  aggra- 
vation of  the  impudence  of  the  application. 

And  now,  Mr.  Speaker,  I  retire  from  your  bar,  I 
wish  I  could  say  with  confidence  of  having  prevailed. 
If  the  wretched  Company  of  Stationers  had  been 
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my  only  opponents,  my  confidence  had  been  perfect; 
indeed  so  perfect,  that  I  should  not  have  wasted  ten 
minutes  of  your  time  on  the  subject,  but  should  have 
left  the  bill  to  dissolve  in  its  own  weakness:  but, 
when  I  reflect  that  Oxford  and  Cambridge  are  suitors 
here,  I  own  to  you  I  am  alarmed,  and  1  feel  myself 
called  upon  to  say  something,  which  I  know  your  in- 
dulgence will  forgive.  The  house  is  filled  with  their 
most  illustrious  sons,  who  no  doubt  feel  an  involuntary 
zeal  for  the  interest  of  their  parent  universities.  Sir, 
it  is  an  influence  so  natural,  and  so  honourable,  that 
I  trust  there  is  no  indecency  in  my  hinting  the  possi- 
bility of  its  operation.  Yet  I  persuade  myself  that 
these  learned  bodies  have  effectually  defeated  their 
own  interests  by  the  sentiments  which  their  liberal 
sciences  have  disseminated  amongst  you  : — their  wise 
and  learned  institutions  have  erected  in  your  minds 
the  august  image  of  an  enlightened  statesman,  which, 
trampling  down  all  personal  interests  and  affections, 
looks  steadily  forward  to  the  great  ends  of  public  and 
private  justice,  unawed  by  authority,  and  unbiassed 
by 'favour. 

It  is  from  thence  my  hopes  for  my  client  revive. 
If  the  universities  have  lost  an  advantage,  enjoyed 
contrary  to  law,  and  at  the  expense  of  sound  policy 
and  liberty,  you  will  rejoice  that  the  courts  below  have 
pronounced  that  wise  and  liberal  judgment  against 
them,  and  will  not  set  the  evil  example  of  reversing 
it  here.  But  you  need  not  therefore  forget  that  the 
universities  have  lost  an  advantage  ;  and  if  it  be  a 
loss  that  can  be  felt  by  bodies  so  liberally  endowed, 
it  may  be  repaired  to  them  by  the  bounty  of  the 
crown,  or  by  your  own.  It  were  much  better  that 
the  people  of  England  should  pay  ten  thousand  pounds 
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a  year  to  each  of  them,  than  suffer  them  to  enjoy  one 
farthing  at  the  expense  of  the  ruin  of  a  free  citizen, 
or  the  monopoly  of  a  free  trade. 

EXTRACT  FROM   THE   SPEECH    IN    DEFENCE  OF 
LORD  GEORGE  GORDON,   1783. 

Gentlemen  of  the  jury, — Mr.  Kenyon  *  having  in- 
formed  the  court  that  we  propose  to  call  no  other 
witnesses,  it  is  now  my  duty  to  address  myself  to  you 
as  counsel  for  the  noble  prisoner  at  the  bar,  the  whole 
evidence  being  closed.  I  use  the  word  closed,  because 
it  is  certainly  not  finished,  since  I  have  been  obliged 
to  leave  the  place  in  which  I  sat,  to  disentangle  my- 
self from  the  volumes  of  men's  names,  which  lay  there 
under  my  feetf,  whose  testimony,  had  it  been  neces- 
sary for  the  defence,  would  have  confirmed  all  the 
facts  that  are  already  in  evidence  before  you. 

Gentlemen,  I  feel  myself  entitled  to  expect,  both 
from  you  and  from  the  court,  the  greatest  indulgence 
and  attention  :  I  am,  indeed,  a  greater  object  of  your 
compassion  than  even  my  noble  friend  whom  I  am 
defending.  He  rests  secure  in  conscious  innocence, 
and  in  the  well-placed  assurance,  that  it  can  suffer  no 
stain  in  your  hands.  Not  so  with  me :  I  stand  up 
before  you  a  troubled,  I  am  afraid  a  guilty  man,  in 
having  presumed  to  accept  of  the  awful  task  which 
I  am  now  called  upon  to  perform  ; — a  task,  which  my 
learned  friend  who  spoke  before  me,  though  he  has 

*  Afterwards  Lord  Kenyon,  and  chief  justice  of  the 
court  of  King's  Bench. 

f  Mr.  Erskine  sat  originally  in  the  front  row,  under 
which  there  were  immense  piles  of  papers;  and  he 
retired  back  before  he  began  to  address  the  jury. 
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justly  risen,  by  extraordinary  capacity  and  experience, 
to  the  highest  rank  in  his  profession,  has  spoken  of 
with  that  distrust  and  diffidence  which  becomes  every 
Christian  in  a  cause  of  blood.  If  Mr.  Kenyon  has 
such  feelings,  think  what  mine  must  be.  Alas  ! 
gentlemen,  who  am  I  ?  a  young  man  of  little  experi- 
ence, unused  to  the  bar  of  criminal  courts,  and  sink- 
ing under  the  dreadful  consciousness  of  my  defects. 
I  have  however  this  consolation,  that  no  ignorance 
nor  inattention  on  my  part  can  possibly  prevent  you 
from  seeing,  under  the  direction  of  the  judges,  that 
the  crown  has  established  no  case  of  treason. 

Gentlemen,  I  did  expect  that  the  attorney-general, 
in  opening  a  great  and  solemn  state  prosecution,  would 
have  at  least  indulged  the  advocates  for  the  prisoner 
with  his  notions  on  the  law,  as  applied  to  the  case 
before  you,  in  less  general  terms.  It  is  very  common 
indeed,  in  little  civil  actions,  to  make  such  obscure 
introductions  by  way  of  trap ;  but  in  criminal  cases 
it  is  unusual  and  unbecoming ;  because  the  right  of 
the  crown  to  reply,  even  where  no  witnesses  are  called 
by  the  prisoner,  gives  it  thereby  the  advantage  of 
replying,  without  having  given  scope  for  observations 
on  the  principles  of  the  opening,  with  which  the 
reply  must  be  consistent. 

One  observation  he  has,  however,  made  on  the 
subject,  in  the  truth  of  which  I  heartily  concur,  viz. 
That  the  crime,  of  which  the  noble  person  at  your  bar 
stands  accused,  is  the  very  highest  and  most  atrocious 
that  a  member  of  civil  life  can  possibly  commit ; 
because  it  is  not,  like  all  other  crimes,  merely  an  in- 
jury to  society  from  the  breach  of  some  of  its  reciprocal 
relations,  but  is  an  attempt  utterly  to  dissolve  and 
destroy  society  altogether. 
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In  nothing  therefore  is  the  wisdom  and  justice  of 
our  laws  so  strongly  and  eminently  manifested,  as  in 
the  rigid,  accurate,  cautious,  explicit,  unequivocal 
definition  of  what  shall  constitute  this  high  offence : 
for,  high  treason  consisting  in  the  breach  and  disso- 
lution of  that  allegiance  which  binds  society  together, 
if  it  were  left  ambiguous,  uncertain,  or  undefined,  all 
the  other  laws  established  for  the  personal  security  of 
the  subject  would  be  utterly  useless ;  since  this  offence, 
which,  from  its  nature,  is  so  capable  of  being  created 
and  judged  of  by  rules  of  political  expediency  on  the 
spur  of  the  occasion,  would  be  a  rod  at  will  to  bruise 
the  most  virtuous  members  of  the  community,  when- 
ever virtue  might  become  troublesome  or  obnoxious 
to  a  bad  government. 

Injuries  to  the  persons  and  properties  of  our  neigh- 
bours, considered  as  individuals,  which  are  the  sub- 
jects of  all  other  criminal  prosecutions,  are  not  only 
capable  of  greater  precision,  but  the  powers  of  the 
state  can  be  but  rarely  interested  in  straining  them 
beyond  their  legal  interpretation ;  but  if  treason, 
where  the  government  itself  is  directly  offended,  were 
left  to  the  judgment  of  its  ministers,  without  any 
boundaries, — nay,  without  the  most  broad,  distinct, 
and  inviolable  boundaries  marked  out  by  law, — there 
could  be  no  public  freedom,  and  the  condition  of  an 
Englishman  would  be  no  better  than  a  slave's  at  the 
foot  of  a  sultan  ;  since  there  is  little  difference  whether 
a  man  dies  by  the  stroke  of  a  sabre,  without  the  forms 
of  a  trial,  or  by  the  most  pompous  ceremonies  of 
justice,  if  the  crime  could  be  made  at  pleasure  by  the 
state  to  fit  the  fact  that  was  to  be  tried. 

Would  to  God,  gentlemen  of  the  jury,  that  this 
were  an  observation  of  theory  alone,  and  that  the  page 
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of  our  history  was  not  blotted  with  so  many  melan- 
choly, disgraceful  proofs  of  its  truth  !  But  these 
proofs,  melancholy  and  disgraceful  as  they  are,  have 
become  glorious  monuments  of  the  wisdom  of  our 
fathers,  and  ought  to  be  a  theme  of  rejoicing  and 
emulation  to  us.  For  from  the  mischiefs  constantly 
arising  to  the  state  from  every  extension  of  the  ancient 
law  of  treason,  the  ancient  law  of  treason  has  been 
always  restored,  and  the  constitution  at  different 
periods  washed  clean, — though  unhappily  with  the 
blood  of  oppressed  and  innocent  men. 

***** 

Gentlemen,  you  have  now  heard  the  law  of  treason ; 
first  in  the  abstract,  and  secondly  as  it  applies  to  the 
general  features  of  the  case ;  and  you  have  heard  it 
with  as  much  sincerity  as  if  I  had  addressed  you  upon 
my  oath  from  the  bench  where  the  judges  sit.  I 
declare  to  you  solemnly,  in  the  presence  of  that  great 
Being  at  whose  bar  we  must  all  hereafter  appear, 
that  I  have  used  no  one  art  of  an  advocate,  but  have 
acted  the  plain  unaffected  part  of  a  Christian  man, 
instructing  the  consciences  of  his  fellow-citizens  to  do 
justice.  If  I  have  deceived  you  on  the  subject,  I  am 
myself  deceived ;  and  if  I  am  misled  through  igno- 
rance, my  ignorance  is  incurable,  for  I  have  spared 
no  pains  to  understand  it. 

I  am  not  stiff  in  opinions ;  but  before  I  change  any 
one  of  those  that  I  have  given  you  to-day,  I  must  see 
some  direct  monument  of  justice  that  contradicts 
them :  for  the  law  of  England  pays  no  respect  to 
theories,  however  ingenious,  or  to  authors,  however 
wise ;  and  therefore,  unless  you  hear  me  refuted  by 
a  series  of  direct  precedents,  and  not  by  vague  doc- 
trine, if  you  wish  to  sleep  in  peace,  follow  me. 
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And  now  the  most  important  part  of  our  task 
begins,  namely,  the  application  of  the  evidence  to  the 
doctrines  I  have  laid  down ;  for  trial  is  nothing  more 
than  the  reference  of  facts  to  a  certain  rule  of  action, 
and  a  long  recapitulation  of  them  only  serves  to  dis- 
tract and  perplex  the  memory,  without  enlightening 
the  judgment,  unless  the  great  standard  principle  by 
which  they  are  to  be  measured  is  fixed  and  rooted  in 
the  mind.  When  that  is  done  (which  I  am  confident 
has  been  done  by  you),  every  thing  worthy  of  ob- 
servation falls  naturally  into  its  place,  and  the  result 
is  safe  and  certain. 

The  first  witness  to  support  this  prosecution  is, 
William  Hay, — a  bankrupt  in  fortune  he  acknow- 
ledged himself  to  be,  and  I  am  afraid  he  is  a  bank- 
rupt in  conscience.  Such  a  scene  of  impudent,  ridi- 
culous inconsistency,  would  have  utterly  destroyed 
his  credibility  in  the  most  trifling  civil  suit ;  and  1 
am,  therefore,  almost  ashamed  to  remind  you  of  his 
evidence,  when  I  reflect  that  you  will  never  suffer  it 
to  glance  across  your  minds  on  this  solemn  occasion. 
This  man,  whom  I  may  now,  without  offence  or 
slander,  point  out  to  you  as  a  dark  popish  spy,  who 
attended  the  meetings  of  the  London  Association  to 
pervert  their  harmless  purposes,  conscious  that  the 
discovery  of  his  character  would  invalidate  all  his 
testimony,  endeavoured  at  first  to  conceal  the  activity 
of  his  zeal,  by  denying  that  he  had  seen  any  of  the 
destructive  scenes  imputed  to  the  protestants;  yet 
almost  in  the  same  breath  it  came  out,  by  his  own 
confession,  that  there  was  hardly  a  place,  public  or 
private,  where  riot  had  erected  her  standard,  in  which 
he  had  not  been ;  nor  a  house,  prison,  or  chapel,  that 
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was  destroyed,  to  the  demolition  of  which  he  had  not 
been  a  witness.  He  was  at  Newgate,  the  Fleet,  at 
Langdale's,  and  at  Coleman-street ;  at  the  Sardinian 
ambassador's,  and  in  Great-Queen-street,  Lincoln's 
Inn  Fields.  What  took  him  to  Coachmakers'  Hall  ? 
He  went  there,  as  he  told  us,  to  watch  their  proceed- 
ings, because  he  expected  no  good  from  them ;  and 
to  justify  his  prophecy  of  evil,  he  said,  on  his  exa- 
mination by  the  crown,  that  as  early  as  December  he 
had  heard  some  alarming  republican  language.  What 
language  did  he  remember  ?  u  Why,  that  the  lord 
advocate  of  Scotland  was  called  only  Harry  Dundas." 
Finding  this  too  ridiculous  for  so  grave  an  occasion, 
he  endeavoured  to  put  some  words  about  the  breach 
of  the  king's  coronation  oath  into  the  prisoner's 
mouth,  as  proceeding  from  himself;  which  it  is 
notorious  he  read  out  of  an  old  Scotch  book,  pub- 
lished near  a  century  ago,  on  the  abdication  of  King 
James  the  Second. 

Attend  to  his  cross-examination  :  He  was  sure  he 
had  seen  Lord  George  Gordon  at  Greenwood's  room 
in  January  ;  but  when  Mr.  Kenyon,  who  knew  Lord 
George  had  never  been  there,  advised  him  to  recollect 
himself,  he  desired  to  consult  his  notes.  First,  he  is 
positively  sure,  from  his  memory,  that  he  had  seen 
him  there ;  then  he  says  he  cannot  trust  his  memory 
without  referring  to  his  papers  :  on  looking  at  them, 
they  contradict  him  ;  and  he  then  confesses,  that  he 
never  saw  Lord  George  Gordon  at  Greenwood's  room 
in  January,  when  his  note  was  taken,  nor  at  any 
other  time.  By  why  did  he  take  notes  ?  He  said  it 
was,  because  he  foresaw  what  would  happen.  How 
fortunate  the  crown  is,  gentlemen,  to  have  such  friends 
to  collect  evidence  by  anticipation !  When  did  he 
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begin  to  take  notes  ?  He  said  on  the  21st  of  Feb. 
ruary,  which  was  the  first  time  he  had  been  alarmed 
at  what  he  had  seen  and  heard,  although  not  a  minute 
before  he  had  been  reading  a  note  taken  at  Green- 
wood's room  in  January,  and  had  sworn  that  he 
attended  their  meetings,  from  apprehensions  of  con- 
sequences, as  early  as  December. 

Mr.  Kenyon,  who  now  saw  him  bewildered  in  a 
maze  of  falsehood,  and  suspecting  his  notes  to  have 
been  a  villanous  fabrication  to  give  the  show  of  cor- 
rectness to  his  evidence,  attacked  him  with  a  shrewd- 
ness for  which  he  was  wholly  unprepared.  You 
remember  the  witness  had  said,  that  he  always  took 
notes  when  he  attended  any  meetings  where  he  ex- 
pected their  deliberations  might  be  attended  with 
dangerous  consequences.  "  Give  me  one  instance," 
says  Mr.  Kenyon,  "  in  the  whole  course  of  your  life, 
where  you  ever  took  notes  before."  Poor  Mr.  Hay 
was  thunderstruck  ;  the  sweat  ran  down  his  face,  and 
his  countenance  bespoke  despair,  not  recollection. 
"  Sir,  I  must  have  an  instance ;  tell  me  when  and 
where?"  Gentlemen,  it  was  now  too  late;  some 
instance  he  was  obliged  to  give,  and,  as  it  was  evident 
to  every  body  that  he  had  one  still  to  choose,  I  think 
he  might  have  chosen  a  better.  He  had  taken  notes 
at  the  General  Assembly  of  the  church  of  Scotland  six 
and  twenty  years  before.  What !  did  he  apprehend 
dangerous  consequences  from  the  deliberations  of  the 
grave  elders  of  the  kirk?  Were  they  levying  war 
against  the  king  ?  At  last,  when  he  is  called  upon 
to  say  to  whom  he  communicated  the  intelligence  he 
had  collected,  the  spy  stood  confessed  indeed  :  at  first 
he  refused  to  tell,  saying  he  was  his  friend,  and  that 
he  was  not  obliged  to  give  him  up ;  and  when  forced 
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at  last  to  speak,  it  came  out  to  be  Mr.  Butler,  a  gen- 
tleman universally  known,  and  who,  from  what  I 
know  of  him,  I  may  be  sure  never  employed  him,  or 
any  other  spy,  because  he  is  a  man  every  way  respect- 
able ;  but  who  certainly  is  not  only  a  papist,  but  the 
person  who  was  employed,  in  all  their  proceedings,  to 
obtain  the  late  indulgences  from  parliament.  He  said 
Mr.  Butler  was  his  particular  friend,  yet  professed 
himself  ignorant  of  his  religion.  I  am  sure  he  could 
not  be  desired  to  conceal  it.  Mr.  Butler  makes  no 
secret  of  his  religion.  It  is  no  reproach  to  any  man 
who  lives  the  life  he  does ;  but  Mr.  Hay  thought  it 
of  moment  to  his  own  credit  in  the  cause,  that  he 
himself  might  be  thought  a  protestant,  unconnected 
with  papists,  and  not  a  popish  spy. 

So  ambitious,  indeed,  was  the  miscreant  of  being 
useful  in  this  odious  character  through  every  stage 
of  the  cause,  that  after  staying  a  little  in  St.  George's 
Fields,  he  ran  home  to  his  own  house  in  St.  Dunstan's 
Churchyard,  and  got  upon  the  leads,  where  he  swore 
he  saw  the  very  same  man  carrying  the  very  same 
flag  he  had  seen  in  the  fields.  Gentlemen,  whether 
the  petitioners  employed  the  same  standard-man 
through  the  whole  course  of  their  peaceable  procession 
is  certainly  totally  immaterial  to  the  cause,  but  the 
circumstance  is  material  to  show  the  wickedness  of  the 
man.  "  How,"  says  Mr.  Kenyon,  "  do  you  know 
that  it  was  the  same  person  you  saw  in  the  fields  ? 
Were  you  acquainted  with  him?"  "  No."  How 
then  ?  Why,  "  he  looked  like  a  brewer's  servant." 
Like  a  brewer's  servant !  What,  were  they  not  all  in 
their  Sunday's  clothes  ?  "  Oh  !  yes,  they  were  all  in 
their  Sunday's  clothes."  Was  the  man  with  the  flag 
then  alone  in  the  drevss  of  his  trade  ?  "  No."  Then 
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how  do  you  know  he  was  a  brewer's  servant  ?  Poor 
Mr.  Hay !  nothing  but  sweat  and  confusion  again. 
At  last,  after  a  hesitation,  which  every  body  thought 
would  have  ended  in  his  running  out  of  court,  he 
said,  he  knew  him  to  be  a  brewer's  servant  because 
there  was  something  particular  in  the  cut  of  his  coat, 
the  cut  of  his  breeches,  and  the  cut  of  his  stockings. 

You  see,  gentlemen,  by  what  strange  means  villany 
is  sometimes  detected.  Perhaps  he  might  have  escaped 
from  me ;  but  he  sunk  under  that  shrewdness  and  sa- 
gacity which  ability,  without  long  habits,  does  not 
provide.  Gentlemen,  you  will  not,  I  am  sure,  forget, 
whenever  you  see  a  man  about  whose  apparel  there 
is  any  thing  particular,  to  set  him  down  for  a  brewer's 
servant 

Mr.  Hay  afterwards  went  to  the  lobby  of  the 
house  of  commons.  What  took .  him  there  ?  He 
thought  himself  in  danger ;  and  therefore,  says  Mr. 
Kenyon,  you  thrust  yourself  voluntarily  into  the  very 
centre  of  danger !  That  would  not  do.  Then  he  had 
a  particular  friend,  whom  he  knew  to  be  in  the  lobby, 
and  whom  he  apprehended  to  be  in  danger.  "  Sir, 
who  was  that  particular  friend  ?  Out  with  it :  Give 
us  his  name  instantly."  All  in  confusion  again. 
Not  a  word  to  say  for  himself;  and  the  name  of  this 
person,  who  had  the  honour  of  Mr.  Hay's  friendship, 
will  probably  remain  a  secret  for  ever. 

It  may  be  asked,  are  these  circumstances  material  ? 
and  the  answer  is  obvious :  They  are  material ;  be- 
cause, when  you  see  a  witness  running  into  every 
hole  and  corner  of  falsehood,  and  as  fast  as  he  is 
made  to  bolt  out  of  one,  taking  cover  in  another,  you 
will  never  give  credit  to  what  that  man  relates,  as  to 
any  possible  matter  which  is  to  affect  the  life  or  re- 
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putation  of  a  fellow-citizen  accused  before  you.  God 
forbid  that  you  should  !  I  might  therefore  get  rid  of 
this  wretch  altogether,  without  making  a  single  re- 
mark on  that  part  of  his  testimony  which  bears  upon 
the  issue  you  are  trying;  but  the  crown  shall  have 
the  full  benefit  of  it  all ;  I  will  defraud  it  of  nothing 
he  has  said.  Notwithstanding  all  his  folly  and 
wickedness,  let  us  for  the  present  take  it  to  be  true, 
and  see  what  it  amounts  to.  What  is  it  he  states 
to  have  passed  at  Coachmakers'  Hall  ?  That  Lord 
George  Gordon  desired  the  multitude  to  behave  with 
unanimity  and  firmness,  as  the  Scotch  had  done. 
Gentlemen,  there  is  no  manner  of  doubt  that  the 
Scotch  behaved  with  unanimity  and  firmness  in  re- 
sisting the  relaxation  of  the  penal  laws  against  pa- 
pists, and  that  by  that  unanimity  and  firmness  they  suc- 
ceeded ;  but  it  was  by  the  constitutional  unanimity  and 
firmness  of  the  great  body  of  the  people  of  Scotland, 
whose  example  Lord  George  Gordon  recommended, 
and  not  by  the  riots  and  burning  which  they  attempted 
to  prove  had  been  committed  in  Edinburgh  in  1778. 

Gentlemen,  you  have  now  heard,  upon  the  solemn 
oaths  of  honest  disinterested  men,  a  faithful  history  of 
the  conduct  of  Lord  George  Gordon,  from  the  day  that 
he  became  a  member  of  the  Protestant  Association,  to 
the  day  that  he  was  committed  a  prisoner  to  the 
Tower.  And  I  have  no  doubt,  from  the  attention 
with  which  I  have  been  honoured  from  the  begin- 
ning, that  you  have  still  kept  in  your  minds  the  prin- 
ciples to  which  I  entreated  you  would  apply  it,  and 
that  you  have  measured  it  by  that  standard. 

You  have  therefore  only  to  look  back  to  the  whole 
of  it  together;  to  reflect  on  all  you  have  heard  con- 
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cerning  him ;  to  trace  him  in  your  recollection  through 
every  part  of  the  transaction ;  and,  considering  it  with 
one  manly  liberal  view,  to  ask  your  own  honest 
hearts,  whether  you  can  say,  that  this  noble  and  un- 
fortunate youth  is  a  wicked  and  deliberate  traitor, 
who  deserves  by  your  verdict  to  suffer  a  shameful  and 
ignominious  death,  which  will  stain  the  ancient  ho- 
nours of  his  house  for  ever. 

The  crime  which  the  crown  would  have  fixed  upon 
him  is,  that  he  assembled  the  Protestant  Association 
round  the  house  of  commons,  not  merely  to  influence 
and  persuade  parliament  by  the  earnestness  of  their 
supplications,  but  actually  to  coerce  it  by  hostile  re- 
bellious force ;  that  finding  himself  disappointed  in 
the  success  of  that  coercion,  he  afterwards  incited  his 
followers  to  abolish  the  legal  indulgences  to  papists, 
which  the  object  of  the  petition  was  to  repeal,  by  the 
burning  of  their  houses  of  worship,  and  the  destruc- 
tion of  their  property,  which  ended  at  last  in  a  general 
attack  on  the  property  of  all  orders  of  men,  religious 
and  civil,  on  the  public  treasures  of  the  nation,  and  on 
the  very  being  of  the  government. 

To  support  a  charge  of  so  atrocious  and  unnatural 
a  complexion,  the  laws  of  the  most  arbitrary  nations 
would  require  the  most  incontrovertible  proof.  Either 
the  villain  must  have  been  taken  in  the  overt  act  of 
wickedness,  or,  if  he  worked  in  secret  upon  others, 
his  guilt  must  have  been  brought  out  by  the  discovery 
of  a  conspiracy,  or  by  the  consistent  tenour  of  crimi- 
nality. The  very  worst  inquisitor  that  ever  dealt  in 
blood  would  vindicate  the  torture  by  plausibility  at 
least,  and  by  the  semblance  of  truth. 

What  evidence  then  will  a  jury  of  Englishmen  ex- 
pect, from  the  servants  of  the  crown  of  England,  before 
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they  deliver  up  a  brother  accused  before  them  to  ig- 
nominy and  death  ?  What  proof  will  their  con^. 
sciences  require  ?  What  will  their  plain  and  manly 
understandings  accept  of?  What  does  the  immemo- 
rial custom  of  their  fathers,  and  the  written  law  of 
this  land,  warrant  them  in  demanding  ? — nothing  less, 
in  any  case  of  blood,  than  the  clearest  and  most  un- 
equivocal conviction  of  guilt  But  in  this  case  the 
act  has  not  even  trusted  to  the  humanity  and  justice 
of  our  general  law,  but  has  said  in  plain,  rough,  ex- 
pressive terms,  proveably,  that  is,  says  Lord  Coke,  not 
upon  conjectural  presumptions  or  inferences,  or  strains 
of  wit,  but  upon  direct  and  plain  proof — "  For  the 
kings,  lords,  and  commons,"  continues  that  great 
lawyer,  "  did  not  use  the  word  probably,  for  then  a 
common  argument  might  have  served  ;  but  proveably, 
which  signifies  the  highest  force  of  demonstration." 
And  what  evidence,  gentlemen  of  the  jury,  does  the 
crown  offer  to  you  in  compliance  with  these  sound  and 
sacred  doctrines  of  justice  ?  a  few  broken,  interrupted, 
disjointed  words,  without  context  or  connexion, — 
uttered  by  the  speaker  in  agitation  and  heat, — heard 
by  those  who  relate  them  to  you,  in  the  midst  of 
tumult  and  confusion  ;  and  even  those  words,  muti- 
lated as  they  are,  in  direct  opposition  to,  and  incon- 
sistent with,  repeated  and  earnest  declarations,  delivered 
at  the  very  same  time,  and  on  the  very  same  occasion, 
related  to  you  by  a  much  greater  number  of  persons, 
and  absolutely  incompatible  with  the  whole  tenour  of 
his  conduct.  Which  of  us  all,  gentlemen,  would  be 
safe,  standing  at  the  bar  of  God,  or  man,  if  we  were 
not  to  be  judged  by  the  regular  current  of  our  lives 
and  conversations,  but  by  detached  and  unguarded 
expressions,  picked  out  by  malice,  and  recorded, 
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without  context  or  circumstances,  against  us  ?  Yet 
such  is  the  only  evidence  on  which  the  crown  asks 
you  to  dip  your  hands,  and  to  stain  your  consciences, 
in  the  innocent  blood  of  the  noble  and  unfortunate 
youth  who  now  stands  before  you  : — on  the  single 
evidence  of  the  words  you  have  heard  from  their 
witnesses,  (for  of  what  but  words  have  you  heard  ?) 
which,  even  if  they  had  stood  uncontroverted  by  the 
proofs  that  have  swallowed  them  up,  or  unexplained 
by  circumstances  which  destroy  their  malignity,  could 
not,  at  the  very  worst,  amount  in  law  to  more  than  a 
breach  of  the  act  against  tumultuous  petitioning  (if 
such  an  act  still  exists) ;  since  the  worst  malice  of  his 
enemies  has  not  .been  able  to  bring  up  one  single 
witness  to  say,  that  he  ever  directed,  countenanced, 
or  approved,  rebellious  force  against  the  legislature  of 
his  country.  It  is  therefore  a  matter  of  astonishment 
to  me,  that  men  can  keep  the  natural  colour  in  their 
cheeks,  when  they  ask  for  human  life,  even  on  the 
crown's  original  case,  though  the  prisoner  had  made 
no  defence.  But  will  they  still  continue  to  ask  for  it 
after  what  they  have  heard  ?  I  will  just  remind  the 
solicitor  general,  before  he  begins  his  reply,  what 
matter  he  has  to  encounter.  He  has  to  encounter 
this :  That  the  going  up  in  a  body  was  not  even  ori- 
ginated by  Lord  George,  but  by  others  in  his  absence. 
That  when  proposed  by  him  officially  as  chairman,  it 
was  adopted  by  the  whole  Association,  and  conse- 
quently was  their  act  as  much  as  his.  That  it  was 
adopted  not  in  a  conclave,  but  with  open  doors,  and 
the  resolution  published  to  all  the  world.  That  it 
was  known  of  course  to  the  ministers  and  magistrates 
of  the  country,  who  did  not  even  signify  to  him,  or  to 
any  body  else,  its  illegality  or  danger.  That  decency 
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and  peace  were  enjoined  and  commanded.  That  the 
regularity  of  the  procession,  and  those  badges  of  di- 
stinction, which  are  now  cruelly  turned  into  the  charge 
of  an  hostile  array  against  him,  were  expressly  and 
publicly  directed  for  the  preservation  of  peace  and 
the  prevention  of  tumult.  That  while  the  house  was 
deliberating,  he  repeatedly  entreated  them  to  behave 
with  decency  and  peace,  and  to  retire  to  their  homes ; 
though  he  knew  not  that  he  was  speaking  to  the  ene- 
mies of  his  cause.  That  when  they  at  last  dispersed, 
no  man  thought  or  imagined  that  treason  had  been 
committed.  That  he  retired  to  bed,  where  he  lay 
unconscious  that  ruffians  were  ruining  him  by  their 
disorders  in  the  night.  That  on  Monday  he  pub- 
lished an  advertisement,  reviling  the  authors  of  the 
riots :  and,  as  the  protestant  cause  had  been  wickedly 
made  the  pretext  for  them,  solemnly  enjoined  all  who 
wished  well  to  it  to  be  obedient  to  the  laws.  (Nor 
has  the  crown  even  attempted  to  prove,  that  he  had 
either  given,  or  that  he  afterwards  gave,  secret  in- 
structions in  opposition  to  that  public  admonition.) 
That  he  afterwards  begged  an  audience  to  receive  the 
king's  commands  ;  that  he  waited  on  the  ministers ; 
that  he  attended  his  duty  in  parliament ;  and  when 
the  multitude,  amongst  whom  there  was  not  a  man 
of  the  associated  protestants,  again  assembled  on  the 
Tuesday,  under  pretence  of  the  protestant  cause,  he 
offered  his  services,  and  read  a  resolution  of  the  house 
to  them,  accompanied  with  every  expostulation,  which 
a  zeal  for  peace  could  possibly  inspire.  That  he  after- 
wards, in  pursuance  of  the  king's  direction,  attended 
the  magistrates  in  their  duty ;  honestly  and  honour- 
ably exerting  all  his  powers  to  quell  the  fury  of  the 
multitude :  a  conduct  which,  to  the  dishonour  of  the 
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crown,  has  been  scandalously  turned  against  him,  by 
criminating  him  with  protections  granted  publicly  in 
the  coach  of  the  sheriff  of  London,  whom  he  was 
assisting  in  his  office  of  magistracy ;  although  pro- 
tections of  a  similar  nature  were,  to  the  knowledge  of 
the  whole  privy  council,  granted  by  Mr.  Fisher  him- 
self, who  now  stands  in  my  presence  unaccused  and 
unreproved,  but  who,  if  the  crown  that  summoned 
him  durst  have  called  him,  would  have  dispersed,  to 
their  confusion,  the  slightest  imputation  of  guilt. 

What  then  has  produced  this  trial  for  high  treason ; 
or  given  it,  when  produced,  the  seriousness  and  so- 
lemnity it  wears  ?  What  but  the  inversion  of  all 
justice,  by  judging  from  consequences,  instead  of 
from  causes  and  designs  ? — what  but  the  artful  man- 
ner in  which  the  crown  has  endeavoured  to  blend  the 
petitioning  in  a  body,  and  the  zeal  with  which  an  ani- 
mated disposition  conducted  it,  with  the  melancholy 
crimes  that  followed  ? — crimes  which  the  shameful 
indolence  of  our  magistrates,  which  the  total  ex- 
tinction of  all  police  and  government,  suffered  to  be 
committed  in  broad  day,  and  in  the  delirium  of  drunk- 
enness, by  an  unarmed  banditti  without  a  head, — 
without  plan  or  object, — and  without  a  refuge  from 
the  instant  gripe  of  justice :  a  banditti  with  whom 
the  associated  protestants,  and  their  president,  had  no 
manner  of  connexion,  and  whose  cause  they  over- 
turned, dishonoured,  and  ruined. 

How  unchristian  then  is  it  to  attempt,  wfthout 
evidence,  to  infect  the  imaginations  of  men  who  are 
sworn  dispassionately  and  disinterestedly  to  try  the 
trivial  offence  of  assembling  a  multitude  with  a 
petition  to  repeal  a  law  (which  has  happened  so  often 
in  all  our  memories),  by  blending  it  with  the  fatal 
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catastrophe  on  which  every  man's  mind  may  be 
supposed  to  retain  some  degree  of  irritation  ? — O  fie  ! 
O  fie !  Is  the  intellectual  seat  of  justice  to  be  thus 
impiously  shaken  ? — Are  your  benevolent  propensi- 
ties to  be  thus  disappointed  and  abused  ? — Do  they 
wish  you,  while  you  are  listening  to  the  evidence,  to 
connect  it  with  unforeseen  consequences,  in  spite  of 
reason  and  truth  ? — Is  it  their  object  to  hang  the 
millstone  of  prejudice  around  his  innocent  neck  to 
sink  him  ? — If  there  be  such  men,  may  Heaven  for- 
give them  for  the  attempt,  and  inspire  you  with  for- 
titude and  wisdom,  to  discharge  your  duty  with  calm, 
steady,  and  reflecting  minds  ! 

Gentlemen,  I  have  no  manner  of  doubt  that  you 
will.  I  am  sure  you  cannot  but  see,  notwithstand- 
ing my  great  inability,  increased  by  a  perturbation 
of  mind  (arising,  thank  God!  from  no  dishonest 
cause),  that  there  has  been,  not  only  no  evidence,  on 
the  part  of  the  crown,  to  fix  the  guilt  of  the  late 
commotions  upon  the  prisoner,  but  that,  on  the  con- 
trary, we  have  been  able  to  resist  the  probability,  I 
might  almost  say  the  possibility,  of  the  charge,  not 
only  by  living  witnesses,  whom  we  only  ceased  to 
call  because  the  trial  would  never  have  ended,  but  by 
the  evidence  of  all  the  blood  that  has  paid  the  forfeit 
of  that  guilt  already;  an  evidence  that  I  will  take 
upon  me  to  say  is  the  strongest,  and  most  unanswer- 
able, which  the  combination  of  natural  events  ever 
brought  together  since  the  beginning  of  the  world  for 
the  deliverance  of  the  oppressed ; — since  in  the  late 
numerous  trials  for  acts  of  violence  and  depredation, 
though  conducted  by  the  ablest  servants  of  the  crown, 
with  a  laudable  eye  to  the  investigation  of  the  subject 
which  now  engages  us,  no  one  fact  appeared  which 
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showed  any  plan,  any  object,  any  leader ;  since,  out 
of  forty-four  thousand  persons,  who  signed  the  petition 
of  the  protestants,  not  one  was  to  be  found  among 
those  who  were  convicted,  tried,  or  even  apprehended 
on  suspicion ;  and  since,  out  of  all  the  felons  who 
were  let  loose  from  prisons,  and  who  assisted  in  the 
destruction  of  our  property,  not  a  single  wretch  was 
to  be  found  who  could  even  attempt  to  save  his  own 
life  by  the  plausible  promise  of  giving  evidence  to-day. 

What  can  overturn  such  a  proof  as  this  ? — Surely 
a  good  man  might,  without  superstition,  believe,  that 
such  an  union  of  events  was  something  more  than 
natural,  and  that  the  Divine  Providence  was  watchful 
for  the  protection  of  innocence  and  truth. 

I  may  now  therefore  relieve  you  from  the  pain  of 
hearing  me  any  longer,  and  be  myself  relieved  from 
speaking  on  a  subject  which  agitates  and  distresses 
me.  Since  Lord  George  Gordon  stands  clear  of  every 
hostile  act  or  purpose  against  the  legislature  of  his 
country,  or  the  properties  of  his  fellow-subjects — 
since  the  whole  tenour  of  his  conduct  repels  the  belief 
of  the  traitorous  intention  charged  by  the  indictment 
— my  task  is  finished.  I  shall  make  no  address  to 
your  passions — I  will  not  remind  you  of  the  long 
and  rigorous  imprisonment  he  has  suffered — I  will 
not  speak  to  you  of  his  great  youth,  of  his  illustrious 
birth,  and  of  his  uniformly  animated  and  generous 
zeal  in  parliament  for  the  constitution  of  his  country. 
Such  topics  might  be  useful  in  the  balance  of  a  doubt- 
ful  case ;  yet  even  then  I  should  have  trusted  to  the 
honest  hearts  of  Englishmen  to  have  felt  them  with- 
out excitation.  At  present,  the  plain  and  rigid  rules 
of  justice  and  truth  are  sufficient  to  entitle  me  to  your 
verdict. 

D2 
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EXTRACTS    FROM    THE    SPEECH    IN    DEFENCE 
OF   THE  DEAN  OF  ST.  ASAPH. 

Gentlemen  of  the  jury, — My  learned  and  respect- 
able friend  having  informed  the  court  that  he  means 
to  call  no  other  witnesses  to  support  the  prosecution, 
you  are  now  in  possession  of  the  whole  of  the  evidence 
on  which  the  prosecutor  has  ventured  to  charge  my 
reverend  client,  the  dean  of  St.  Asaph,  with  a  sedi- 
tious purpose  to  excite  disloyalty  and  disaffection  to 
the  person  of  his  king,  and  an  armed  rebellion  against 
the  state  and  constitution  of  his  country ;  which  evi- 
dence is  nothing  more  than  his  direction  to  another  to 
publish  this  dialogue,  containing  in  itself  nothing 
seditious,  with  an  advertisement  prefixed  to  it,  con- 
taining a  solemn  protest  against  all  sedition. 

The  only  difficulty,  therefore,  which  I  feel  in  re- 
sisting so  false  and  malevolent  an  accusation,  is  to  be 
able  to  repress  the  feeling  excited  by  its  folly  and  in- 
justice within  those  bounds  which  may  leave  my 
faculties  their  natural  and  unclouded  operations ;  for 
I  solemnly  declare  to  you,  that  if  he  had  been  indicted 
as  a  libeller  of  our  holy  religion  only  for  publishing 
that  the  world  was  made  by  its  Almighty  Author,  my 
astonishment  could  not  have  been  greater  than  it  is  at 
this  moment,  to  see  the  little  book  which  I  hold  in 
my  hand  presented  by  a  grand  jury  of  English  sub- 
jects, as  a  libel  upon  the  government  of  England. 
Every  sentiment  contained  in  it  (if  the  interpretations 
of  words  are  to  be  settled,  not  according  to  fancy,  but 
by  the  common  rules  of  language)  is  to  be  found  in 
the  brightest  pages  of  English  literature,  and  in  the 
most  sacred  volumes  of  English  laws :  if  any  one 
sentence  from  the  beginning  to  the  end  of  it  be 
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seditious  or  libellous,  the  bill  of  rights  (to  use  the 
language  of  the  advertisement  prefixed  to  it)  was  a 
seditious  libel — the  Revolution  was  a  wicked  rebel- 
lion— the  existing  government  is  a  traitorous  con- 
spiracy against  the  hereditary  monarchy  of  England 
— and  our  gracious  sovereign,  whose  title,  I  am  per- 
suaded, we  are  all  of  us  prepared  to  defend  with  our 
blood,  is  an  usurper  of  the  crowns  of  these  kingdoms. 

That  all  these  absurd,  preposterous,  and  treason- 
able conclusions  follow  necessarily  and  unavoidably 
from  a  conclusion  upon  this  evidence,  that  this  dia- 
logue is  a  libel, — following  the  example  of  my  learned 
friend,  who  has  pledged  his  personal  veracity  in  sup- 
port of  his  sentiments, — I  assert,  upon  my  honour,  to 
be  my  unaltered,  and  I  believe  I  may  say,  unalter- 
able opinion,  formed  upon  the  most  mature  delibera- 
tion ;  and  I  choose  to  place  that  opinion  in  the  very 
front  of  my  address  to  you,  that  you  may  not,  in  the 
course  of  it,  mistake  the  energies  of  truth  and  freedom 
for  the  zeal  of  professional  duty. 

This  declaration  of  my  own  sentiments,  even  if  my 
friend  had  not  set  me  the  example  by  giving  you  his, 
I  should  have  considered  to  be  my  duty  in  this  cause ; 
for  although,  in  ordinary  cases,  where  the  private  right 
of  the  party  accused  is  alone  in  discussion,  and  no 
general  consequences  can  follow  from  the  decision,  the 
advocate  and  the  private  man  ought  in  sound  dis- 
cretion to  be  kept  asunder;  yet  there  are  occasions 
when  such  separation  would  be  treachery  and  mean- 
ness. In  a  case  where  the  dearest  rights  of  society 
are  involved  in  the  resistance  of  a  prosecution, — 
where  the  party  accused  is  (as  in  this  instance)  but  a 
mere  name, — where  the  whole  community  is  wounded 
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through  his  sides, — and  where  the  conviction  of  the 
private  individual  is  the  subversion  or  surrender  of 
public  privileges,  the  advocate  has  a  more  extensive 
charge: — the  duty  of  the  patriot  citizen  then  mixes 
itself  with  his  obligation  to  his  client,  and  he  dis- 
graces himself,  dishonours  his  profession,  and  betrays 
his  country,  if  he  does  not  step  forth  in  his  personal 
character,  and  vindicate  the  rights  of  all  his  fellow- 
citizens,  which  are  attacked  through  the  medium  of 
the  man  he  is  defending.  Gentlemen,  I  do  not  mean 
to  shrink  from  that  responsibility  upon  this  occasion ; 
I  desire  to  be  considered  the  fellow-criminal  of  the 
defendant,  if  by  your  verdict  he  should  be  found  one, 
by  publishing,  in  advised  speaking  (which  is  sub- 
stantially equal  in  guilt  to  the  publication  that  he  is 
accused  of  before  you),  my  hearty  approbation  of  every 
sentiment  contained  in  this  little  book ;  promising  here, 
in  the  face  of  the  world,  to  publish  them  upon  every 
suitable  occasion,  amongst  that  part  of  the  community 
within  the  reach  of  my  precept,  influence,  and  ex- 
ample. If  there  be  any  more  prosecutors  of  this 
denomination  abroad  among  us,  they  know  how  to 

take  advantage  of  these  declarations. 

******* 

Mr.  Jones,  who  sits  before  you,  is  the  only  man 
in  England  who  accuses  the  defendant.  He  alone 
takes  upon  himself  the  important  office  of  dictating 
to  his  majesty,  of  reprobating  the  proceedings  of  his 
ministers,  and  of  superseding  his  attorney  and  so- 
licitor general ; — and  shall  I  insult  your  understand- 
ings by  supposing  that  this  accusation  proceeds  from 
pure  patriotism  and  public  spirit  in  him,  or  more 
properly  in  that  other  gentleman,  whose  deputy  upon 
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this  occasion  he  is  well  known  to  be  ?  Whether  such 
a  supposition  would  not  indeed  be  an  insult,  his  con- 
duct  as  a  public  prosecutor  will  best  illustrate. 

He  originally  put  the  indictment  in  a  regular  course 
of  trial  in  the  very  neighbourhood  where  its  operations 
must  have  been  most  felt,  and  where,  if  criminal  in 
its  objects,  the  criminality  must  have  been  the  most 
obvious.  A  jury  of  that  vicinage  was  assembled  to 
try  it,  and  the  dean  having  required  my  assistance  on 
the  occasion,  I  travelled  two  hundred  miles,  with  great 
inconvenience  to  myself,  to  do  him  that  justice  which 
he  was  entitled  to  as  my  friend,  and  to  pay  to  my 
country  that  tribute  which  is  due  from  every  man 
when  the  liberty  of  the  press  is  invaded. 

The  jury  thus  assembled  was  formed  from  the 
first  characters  in  their  county ;  men  who  would 
have  most  willingly  condemned  either  disaffection  to 
the  person  of  the  king,  or  rebellion  against  his  govern- 
ment: yet  when  such  a  jury  was  empannelled,  and 
such  names  were  found  upon  it  as  Sir  Watkyn 
"Williams  Wynne,  and  others  not  less  respectable, 
this  public-spirited  prosecutor,  who  had  no  other 
object  than  public  justice,  was  confounded  and  ap- 
palled. He  said  to  himself,  "  This  will  never  do. 
All  these  gentlemen  know,  not  only  that  this  paper 
is  not  in  itself  a  libel,  but  that  it  neither  was  nor 
could  be  published  by  the  dean  with  a  libellous  in- 
tention. What  is  worse  than  all,  they  are  men  of  too 
proud  an  honour  to  act,  upon  any  persuasion  or  au- 
thority, against  the  conviction  of  their  own  consciences. 
But  how  shall  I  get  rid  of  them  ?  They  are  already 
struck  and  empannelled,  and  unfortunately  neither 
integrity  nor  sense  are  challenges  to  jurors." 
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Gentlemen,  in  this  dilemma,  he  produced  an  af- 
fidavit, which  appeared  to  me  not  very  sufficient  for 
the  purpose  of  evading  the  trial ;  but  as  those  who 
upon  that  occasion  had  to  decide  that  question  upon 
their  oaths  were  of  a  different  opinion,  I  shall  not 
support  my  own  by  any  arguments,  meaning  to  con- 
duct myself  with  the  utmost  reverence  for  the  ad- 
ministration of  justice.  I  shall  therefore  content  my- 
self with  stating,  that  the  affidavit  contained  no  other 
matter  than  that  there  had  been  published  at  Wrex- 
ham  an  extract  from  Dr.  Towers's  Biography,  con- 
taining accounts  of  trials  for  libels  published  above  a 
century  ago,  from  which  the  jurors  (if  it  had  fallen  in 
their  way,  which  was  not  even  deposed  to)  might 
have  been  informed  of  their  right  to  judge  their 
fellow-citizens  for  crimes  affecting  their  liberties  or 
their  lives ;  a  doctrine  not  often  disputed,  and  never 
without  the  vindication  of  it,  by  the  greatest  and  most 
illustrious  names  in  the  law.  But,  says  this  public- 
spirited  prosecutor,  "  If  the  jury  are  to  try  this,  I  must 
withdraw  my  prosecution ;  for  they  are  men  of  honour 
and  sense ;  they  know  the  constitution  of  their  country, 
and  they  know  the  dean  of  St.  Asaph;  and  I  have 
therefore  nothing  left  but  to  apply  to  the  judges, 
suggesting  that  the  minds  of  the  special  jury  are  so 
prejudiced  by  being  told  that  they  are  Englishmen, 
and  that  they  have  the  power  of  acquitting  a  defendant 
accused  of  a  crime  if  they  think  him  innocent,  that 
they  are  unfit  to  sit  in  judgment  upon  him."  Gentle- 
men, the  scheme  succeeded ;  and  I  was  put  into  my 
chaise,  an^  wheeled  back  again,  with  the  matter  in 
my  pocket  which  had  postponed  the  trial ;  matter 
which  was  to  be  found  in  every  shop  in  London,  and 
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which  had  been  equally  within  the  reach  of  every 
man  who  had  sat  upon  a  jury  since  the  times  of 
King  Charles  the  Second. 

In  this  manner,  above  a  year  ago,  the  prosecutor 
deprived  my  reverend  friend  of  an  honourable  acquit- 
tal in  his  own  county.  It  is  a  circumstance  material 
in  the  consideration  of  this  indictment,  because,  in 
administering  public  justice,  you  will,  I  am  persuaded, 
watch  with  jealousy  to  discover  whether  public  justice 
be  the  end  and  object  of  the  prosecution  :  and  in  try- 
ing whether  my  reverend  client  proceeded  malo  animo 
in  the  publication,  of  this  dialogue,  you  will  certainly 
obtain  some  light  from  examining  quo  animo  the 
prosecutor  has  arraigned  him  before  you. 

When  the  indictment  was  brought  down  again  to 
trial  at  the  next  following  assizes,  there  were  no 
more  pamphlets  to  form  a  pretext  for  procrastination. 
I  was  surprised,  indeed,  that  they  did  not  employ 
some  of  their  own  party  to  publish  one,  and  have  re- 
course to  the  same  device  which  had  been  so  successful 
before ;  but  this  mode  either  did  not  strike,  or  was 
thought  to  be  but  fruitlessly  delaying  that  acquittal, 
which  could  be  ultimately  prevented. 

The  prosecutor,  therefore,  secretly  sued  out  a  writ 
of  ccrtiorari  from  die  court  of  King's  Bench,  the 
effect  of  which  was  to  remove  the  indictment  from  the 
court  of  great  sessions  in  Wales,  and  to  bring  it  to 
trial  as  an  English  record  in  an  English  county. 
Armed  with  this  secret  weapon  to  defeat  the  honest 
and  open  arm  of  justice,  he  appeared  at  Wrexham, 
and  gave  notice  of  trial,  saying  to  himself,  "  I  will 
take  no  notice  that  I  have  the  king's  writ,  till  I  see 
tlie  complexion  of  the  jury ;  if  I  find  them  men  fit 
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for  my  purpose,  either  as  the  prostitutes  of  power,  or 
as  men  of  little  minds,  or  from  their  insignificance 
equally  subject  to  the  frown  of  authority  and  the 
blandishments  of  corruption,  so  that  I  may  reasonably 
look  for  a  sacrifice,  instead  of  a  trial,  I  will  then  keep 
the  certiorari  in  my  pocket,  and  the  proceedings  will 
of  course  go  forward  :  but  if,  on  the  contrary,  I  find 
such  names  as  I  found  before ;  if  the  gentlemen  of 
the  county  are  to  meet  me;  I  will  then,  with  his 
majesty's  writ  in  my  hand,  discharge  them  from  giving 
that  verdict  of  acquittal  which  their  understandings 
would  dictate,  and  their  consciences  impose." 

Such,  without  any  figure,  I  may  assert  to  have  been 
the  secret  language  of  Mr.  Jones  to  himself,  unless  he 
means  to  slander  those  gentlemen  in  the  face  of  this 
court,  by  saying  that  the  jurors,  from  whose  jurisdic- 
tion he,  by  his  certiorari,  withdrew  the  indictment, 
were  nqt  impartial,  intelligent,  and  independent  men ; 
a  sentiment  which  he  dares  not  presume  even  to 
whisper,  because  in  public  or  in  private  he  would  be 
silenced  by  all  who  heard  it. 

From  such  a  tribunal  this  public-spirited  prosecutor 
shrunk  a  second  time  :  and  just  as  I  was  getting  out 
of  my  chaise  at  Wrexham,  after  another  journey  from 
the  other  side  of  the  island,  without  even  notice  of  an 
intention  to  postpone  the  trial,  he  himself  in  person 
(his  counsel  having,  from  a  sense  of  honour  and 
decency,  refused  it)  presented  the  king's  writ  to  the 
chief  justice  of  Chester,  which  dismissed  the  dean  for 
ever  from  the  judgment  of  his  neighbours  and  country- 
men, and  which  brings  him  before  you  to-day. 

What  opinion  then  must  the  prosecutor  entertain 
of  your  honour,  and  your  virtues,  since  he  evidently 
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expects  from  you  a  verdict,  which  it  is  manifest  from 
his  conduct  he  did  not  venture  to  hope  for  from  such 
a  jury  as  I  have  described  to  you  ? 

Gentlemen,  I  observe  an  honest  indignation  rising 
in  all  your  countenances  on  the  subject,  which,  with 
the  arts  of  an  advocate,  I  might  easily  press  into  the 
service  of  my  friend ;  but  as  his  defence  does  not  re- 
quire  the  support  of  your  resentments,  or  even  of  those 
honest  prejudices  to  which  liberal  minds  are  but  too 
open  without  excitation,  I  shall  draw  a  veil  over  all 
that  may  seduce  you  from  the  correctest  and  the 
severest  judgment. 

Gentlemen,  the  dean  of  St.  Asaph  is  indicted  by 
the  prosecutor,  not  for  having  published  this  little 
book ;  that  is  not  the  charge :  he  is  indicted  for  pub- 
lishing a  false,  scandalous,  and  malicious  libel,  and 
for  publishing  it  (I  am  now  going  to  read  the  very 
words  of  the  charge)  "with  a  malicious  design  and 
intention  to  diffuse  among  the  subjects  of  this  realm 
jealousies  and  suspicions  of  the  king  and  his  govern- 
ment ;  to  create  disaffection  to  his  person ;  to  raise 
seditions  and  tumults  within  the  kingdom ;  and  to 
excite  his  majesty's  subjects  to  attempt,  by  armed 
rebellion  and  violence,  to  subvert  the  state  and  con- 
stitution of  the  nation." 

These  are  not  words  of  form,  but  of  the  very  essence 
of  the  charge.  The  defendant  pleads  that  he  is  not 
guilty,  and  puts  himself  upon  you,  his  country ;  and 
it  is  fit,  therefore,  that  you  should  be  distinctly  in- 
formed of  the  effect  of  a  general  verdict  of  guilty  on 
such  an  issue,  before  you  venture  to  pronounce  it. 
By  such  a  verdict  you  do  not  merely  find  that  the 
defendant  published  the  paper  in  question ;  for  if  that 
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were  the  whole  scope  of  such  a  finding,  involving  no 
examination  into  the  merits  of  the  thing  published, 
the  term  guilty  might  be  wholly  inapplicable  and 
unjust,  because  the  publication  of  that  which  is  not 
criminal  cannot  be  a  crime,  and  because  a  man  cannot 
be  guilty  of  publishing  that  which  contains  in  it 
nothing  which  constitutes  guilt.  This  observation  is 
confirmed  by  the  language  of  the  record ;  for  if  the 
verdict  of  guilty  involved  no  other  consideration  than 
the  simple  fact  of  publication,  the  legal  term  would 
be,  that  the  defendant  published;  not  that  he  was 
guilty  of  publishing  :  yet  they  who  tell  you  that  a 
general  verdict  of  guilty  comprehends  nothing  more 
than  the  fact  of  publishing  are  forced  in  the  same 
moment  to  confess,  that  if  you  found  that  fact  alone, 
without  applying  to  it  the  epithet  of  guilty,  no  judg- 
ment or  punishment  could  follow  from  your  verdict ; 
and  they  therefore  call  upon  you  to  pronounce  that 
guilt  which  they  forbid  you  to  examine  into,  acknow- 
ledging at  the  same  time,  that  it  can  be  legally  pro- 
nounced by  none  but  you :  a  position  shocking  to 
conscience,  and  insulting  to  common  sense. 
***** 

What  reasoning  can  be  more  just  ?  for  if  we  were 
to  argue  from  the  possibility,  that  human  depravity 
and  folly  may  turn  to  evil  what  is  meant  for  good,  all 
the  comforts  and  blessings  which  God,  the  author  of 
indulgent  nature,  has  bestowed  upon  us,  and  without 
which  we  should  neither  enjoy  nor  indeed  deserve  our 
existence,  would  be  abolished  as  pernicious,  till  we 
were  reduced  to  the  fellowship  of  beasts. 

The  holy  gospels  could  not  be  promulgated ; — for 
though  they  are  the  foundation  of  all  the  moral  obli- 
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gations  which  unite  men  together  in  society,  yet  the 
study  of  them  often  conducts  weak  minds  to  false 
opinions,  enthusiasm,  and  madness. 

The  use  of  pistols  should  be  forbidden ;  for,  though 
they  are  necessary  instruments  of  self-defence,  yet  men 
often  turn  them  revengefully  upon  one  another  in 
private  quarrels.  Fire  ought  to  be  prohibited  ;  for 
though,  under  due  regulations,  it  is  not  only  a  luxury, 
but  a  necessary  of  life,  yet  the  dwellings  of  mankind 
and  whole  cities  are  often  laid  waste  and  destroyed  by 
it.  Medicines  and  drugs  should  not  be  sold  promis- 
cuously ;  for  though,  in  the  hands  of  skilful  phy- 
sicians, they  are  the  kind  restoratives  of  nature,  yet 
they  may  come  to  be  administered  by  quacks,  and 
operate  as  poisons.  There  is  nothing,  in  short,  how- 
ever excellent,  which  wickedness  or  folly  may  not 
pervert  from  its  intended  purpose.  But  if  I  tell  a  man, 
that  if  he  takes  my  medicine  in  the  agony  of  disease, 
it  will  expel  it  by  the  violence  of  its  operation,  will 
it  induce  him  to  destroy  his  constitution  by  taking  it 
while  he  is  in  health  ?  Just  so,  when  a  writer  specu- 
lates on  all  the  ways  by  which  human  governments 
may  be  dissolved,  and  points  out  the  remedies  which 
the  history  of  the  world  furnishes  from  the  experience 
of  former  ages;  is  he,  therefore,  to  be  supposed  to 
prognosticate  instant  dissolution  in  the  existing  govern- 
ment, and  to  stir  up  sedition  and  rebellion  against  it  ? 
*  *  *  *  * 

But,  says  Mr.  Bearcroft,  again  and  again,  "  are 
the  multitude  to  be  told  all  this  ?"  I  say  as  often  on 
my  part,  yes.  I  say,  that  nothing  can  preserve  the 
government  of  this  free  and  happy  country,  in  which, 
under  the  blessing  of  God,  we  live — that  nothing  can 
make  it  endure  to  all  future  ages,  but  its  excellence 
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and  its  wisdom  being  known,  not  only  to  you  and  the 
higher  ranks  of  men,  who  may  be  overborne  by  a 
contentious  multitude,  but  also  to  the  great  body  of 
the  people,  by  disseminating  among  them  the  true 
principles  on  which  it  is  established ;  which  show 
them,  that  they  are  not  the  hewers  of  wood  and  the 
drawers  of  water  to  men  who  avail  themselves  of  their 
labour  and  industry,  but  that  government  is  a  trust 
proceeding  from  themselves;  an  emanation  from  their 
own  strength ;  a  benefit  and  a  blessing,  which  has 
stood  the  test  of  ages  ;  that  they  are  governed  because 
they  desire  to  be  governed,  and  yield  a  voluntary 
obedience  to  the  laws  because  the  laws  protect  them 

in  the  liberties  they  enjoy. 

«  #  *  *  * 

The  administration  of  criminal  justice  in  the  hands 
of  the  people  is  the  basis  of  all  freedom.  While  that 
remains  there  can  be  no  tyranny,  because  the  people 
will  not  execute  tyrannical  laws  on  themselves. 
Whenever  it  is  lost,  liberty  must  fall  along  with  it, 
because  the  sword  of  justice  falls  into  the  hands  of 
men  who,  however  independent,  have  no  common 
interest  with  the  mass  of  the  people.  Our  whole 
history  is  therefore  chequered  with  the  struggles  of 
our  ancestors  to  maintain  this  important  privilege, 
which  in  cases  of  libel  has  been  too  often  a  shameful 
and  disgraceful  subject  of  controversy. 

The  ancient  government  of  this  country  not  being 
founded,  like  the  modern,  upon  public  consent  and 
opinion,  but  supported  by  ancient  superstitions,  and 
the  lash  of  power,  saw  the  seeds  of  its  destruction  in 
a  free  press.  Printing  therefore,  upon  the  revival  of 
letters,  when  the  lights  of  philosophy  led  to  the  detec- 
tion of  prescriptive  usurpations,  was  considered  as  a 
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matter  of  state,  and  subjected  to  the  control  of  licensers 
appointed  by  the  crown  :  and  although  our  ancestors 
had  stipulated  by  Magna  Charta,  that  no  freeman 
should  be  judged  but  by  his  peers,  the  courts  of  Star- 
chamber,  and  High  Commission,  consisting  of  privy- 
counsellors  erected  during  pleasure,  opposed  them- 
selves to  that  freedom  of  conscience  and  civil  opinion, 
which  even  then  were  laying  the  foundations  of  the 
Revolution.  Whoever  wrote  on  the  principles  of 
government  was  pilloried  in  the  Star-chamber,  and 
whoever  exposed  the  errors  of  a  false  religion  was  per- 
secuted in  the  Commission- court.  But  no  power  can 
supersede  the  privileges  of  men  in  society,  when  once 
the  lights  of  learning  and  science  have  arisen  amongst 
them.  The  prerogatives  which  former  princes  exer- 
cised with  safety,  and  even  with  popularity,  were  not 
to  be  tolerated  in  the  days  of  the  first  Charles,  and 
our  ancestors  insisted  that  these  arbitrary  tribunals 
should  be  abolished.  Why  did  they  insist  upon  their 
abolition  ?  Was  it  that  the  question  of  libel,  which 
was  their  principal  jurisdiction,  should  be  determined 
only  by  the  judges  at  Westminster  ?  In  the  present 
times  even  such  a  reform,  though  very  defective,  might 
be  consistent  with  reason,  because  the  judges  are  now 
honourable,  independent,  and  sagacious  men  ;  but  in 
those  days  they  were  often  wretches ;  libels  upon  all 
judicature ;  and,  instead  of  admiring  the  wisdom  of 
our  ancestors,  if  that  had  been  their  policy,  I  should 
have  held  them  up  as  lunatics  to  the  scoff  of  posterity ; 
since  in  the  times  when  these  unconstitutional  tribunals 
were  supplanted,  the  courts  of  Westminster-hall  were 
filled  with  men  who  were  equally  the  tools  of  power 
with  those  in  the  Star-chamber ;  and  the  whole  policy 
of  the  change  consisted  in  that  principle,  which  was 
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then  never  disputed,  viz.  That  the  judges  at  West- 
minster in  criminal  cases  were  but  a  part  of  the  court, 
and  could  only  administer  justice  through  the  medium 
of  a  jury. 

When  the  people,  by  the  aid  of  an  upright  parlia- 
ment, had  thus  succeeded  in  reviving  the  constitutional 
trial  by  the  country,  the  next  course  taken  by  the 
ministers  of  the  crown  was  to  pollute  what  they  could 
not  destroy.  Sheriffs  devoted  to  power  were  appointed, 
and  corrupt  juries  packed  to  sacrifice  the  rights  of 
their  fellow-citizens,  under  the  mask  of  a  popular 
trial.  This  was  practised  by  Charles  the  Second, 
and  was  made  one  of  the  charges  against  King  James, 
for  which  he  was  expelled  the  kingdom. 

When  juries  could  not  be  found  to  their  minds, 
judges  were  daring  enough  to  browbeat  the  jurors, 
and  to  dictate  to  them  what  they  called  the  law; 
and  in  Charles  the  Second's  time  an  attempt  was 
made,  which,  if  it  had  proved  successful,  would  have 
been  decisive.  In  the  year  1670,  Penn  and  Mead, 
two  quakers,  being  indicted  for  seditiously  preaching 
to  a  multitude  tumultuously  assembled  in  Grace- 
church-street,  were  tried  before  the  recorder  of  London, 
who  told  the  jury  that  they  had  nothing  to  do  but  to 
find  whether  the  defendants  had  preached  or  not ;  for 
that,  whether  the  matter  or  the  intention  of  their 
preaching  were  seditious,  were  questions  of  law,  and 
not  of  fact,  which  they  were  to  keep  to  at  their  peril. 
The  jury,  after  some  debate,  found  Penn  guilty  of 
speaking  to  people  in  Gracechurch-street ;  and  on  the 
recorder's  telling  them  that  they  meant,  no  doubt, 
that  he  was  speaking  to  a  tumult  of  people  there,  he 
was  informed  by  the  foreman,  that  they  allowed  of  no 
such  words  in  their  finding,  but  adhered  to  their 
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former  verdict.  The  recorder  refused  to  receive  it, 
and  desired  them  to  withdraw ;  on  which  they  again 
retired,  and  brought  in  a  general  verdict  of  acquittal ; 
which  the  court  considering  as  a  contempt,  set  a  fine 
of  forty  marks  upon  each  of  them,  and  condemned 
them  to  lie  in  prison  till  it  was  paid.  Edward  Bushel, 
one  of  the  jurors  (to  whom  we  are  almost  as  much 
indebted  as  to  Mr.  Hampden,  who  brought  the  case 
of  ship-money  before  the  court  of  Exchequer)  refused 
to  pay  his  fine,  and,  being  imprisoned  in  consequence 
of  the  refusal,  sued  out  his  writ  of  habeas  corpus, 
which,  with  the  cause  of  his  commitment  (viz.  his 
refusing  to  find  according  to  the  direction  of  the  court 
in  matter  of  law),  was  returned  by  the  sheriffs  of 
London  to  the  court  of  Common  Pleas ;  when  Lord 
Chief- Justice  Vaughan,  to  his  immortal  honour, 
delivered  his  opinion  as  follows : — "  We  must  take 
off  this  veil  and  colour  of  words,  which  make  a  show 
of  being  something,  but  are  in  fact  nothing.  If  the 
meaning  of  these  words,  '  finding  against  the  direction 
of  the  court  in  matter  of  law,'  be,  that  if  the  judge, 
having  heard  the  evidence  given  in  court  (for  he  knows 
no  other),  shall  tell  the  jury  upon  this  evidence,  that 
the  law  is  for  the  crown,  and  they,  under  the  pain  of 
fine  and  imprisonment,  are  to  find  accordingly ;  every 
man  sees  that  the  jury  is  but  a  troublesome  delay, 
great  charge,  and  of  no  use  in  determining  right  and 
wrong ;  and  therefore  the  trials  by  them  may  be 
better  abolished  than  continued  ;  which  were  a  strange 
and  new-found  conclusion,  after  a  trial  so  celebrated 
for  many  hundreds  of  years  in  this  country." 

He  then  applied  this  sound  doctrine  with  double 
force  to  criminal  cases,  and  discharged  the  upright 
juror  from  his  illegal  commitment. 
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This  determination  of  the  right  of  juries  to  find  a 
general  verdict  was  never  afterwards  questioned  by 
succeeding  judges  ;  not  even  in  the  great  case  of  the 
seven  bishops,  on  which  the  dispensing  power  and  the 
personal  fate  of  King  James  himself  in  a  great  measure 
depended. 

«  *  *  *  * 

There  is  indeed  no  end  of  the  absurdities  which 
such  a  doctrine  involves ;  for  suppose  that  this  pro- 
secutor, instead  of  indicting  my  reverend  friend  for 
publishing  this  dialogue,  had  indicted  him  for  pub- 
lishing the  Bible,  beginning  at  the  first  book  of 
Genesis,  and  ending  at  the  end  of  the  Revelations, 
without  the  addition  or  subtraction  of  a  letter,  and 
without  an  innuendo  to  point  out  a  libellous  applica- 
tion, only  putting  in  at  the  beginning  of  the  indictment 
that  he  published  it  with  a  blasphemous  intention : 
On  the  trial  for  such  a  publication  Mr.  Bearcroft 
would  gravely  say,  "  Gentlemen  of  the  jury,  you 
must  certainly  find  by  your  verdict,  that  the  defendant 
is  guilty  of  this  indictment,  i.  e.  guilty  of  publishing 
the  Bible  with  the  intentions  charged  by  it.  To  be 
sure,  every  body  will  laugh  when  he  hears  it,  and  the 
conviction  can  do  the  defendant  no  possible  harm; 
for  the  court  of  King's  Bench  will  determine  that  it  is 
not  a  libel,  and  he  will  be  discharged  from  the  con- 
sequences of  the  verdict."  Gentlemen,  I  defy  the 
most  ingenious  man  living  to  make  a  distinction 
between  that  case  and  the  present;  and  in  this  way 
you  are  desired  to  sport  with  your  oaths,  by  pro- 
nouncing  my  reverend  friend  to  be  a  criminal,  without 
either  determining  yourselves,  or  having  a  determina- 
tion, or  even  an  insinuation  from  the  judge  that  any 
crime  has  been  committed ;  following  strictly  that 
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famous  and  respectable  precedent  of  Rhadamanthus, 
judge  of  hell,  who  punishes  first,  and  afterwards  in- 
stitutes  an  inquiry  into  the  guilt. 

EXTRACTS   FROM  THE    SPEECH   IN  DEFENCE 
OF  JOHN  STOCKDALE,  1789. 

Gentlemen,  Before  I  venture  to  lay  the  book  before 
you,  it  must  be  yet  further  remembered  (for  the  fact 
is  equally  notorious),  that  under  these  inauspicious 
circumstances  the  trial  of  Mr.  Hastings  at  the  bar  of 
the  lords  had  actually  commenced  long  before  its 
publication. 

There  the  most  august  and  striking  spectacle  was 
daily  exhibited,  which  the  world  ever  witnessed.  A 
vast  stage  of  justice  was  erected,  awful  from  its  high 
authority,  splendid  from  its  illustrious  dignity,  ve- 
nerable from  the  learning  and  wisdom  of  its  judges, 
captivating  and  affecting  from  the  mighty  concourse 
of  all  ranks  and  conditions  which  daily  flocked  into  it, 
as  into  a  theatre  of  pleasure ;  there,  when  the  whole 
public  mind  was  at  once  awed  and  softened  to  the 
impression  of  every  human  affection,  there  appeared, 
day  after  day,  one  after  another,  men  of  the  most 
powerful  and  exalted  talents,  eclipsing  by  their 
accusing  eloquence  the  most  boasted  harangues  of 
antiquity ;  rousing  the  pride  of  national  resentment 
by  the  boldest  invectives  against  broken  faith  and 
violated  treaties,  and  shaking  the  bosom  with  alternate 
pity  and  horror,  by  the  most  glowing  pictures  of  in- 
sulted nature  and  humanity ;  ever  animated  and 
energetic,  from  the  love  of  fame,  which  is  the  inherent 
passion  of  genius  ;  firm  and  indefatigable  from  a 
strong  prepossession  of  the  justice  of  their  cause. 

Gentlemen,  When  the  author  sat  down  to  write  the 
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book  now  before  you,  all  this  terrible,  unceasing,- 
exhaustless  artillery  of  warm  zeal,  matchless  vigour 
of  understanding,  consuming  and  devouring  eloquence, 
united  with  the  highest  dignity,  was  daily,  and  without 
prospect  of  conclusion,  pouring  forth  upon  one  private 
unprotected  man,  who  was  bound  to  hear  it,  in  the 
face  of  the  whole  people  of  England,  with  reverential 
submission  and  silence.  I  do  not  complain  of  this  as 
I  did  of  the  publication  of  the  charges,  because  it  is 
what  the  law  allowed  and  sanctioned  in  the  course  of 
a  public  trial :  but  when  it  is  remembered  that  we  are 
not  angels,  but  weak  fallible  men,  and  that  even  the 
noble  judges  of  that  high  tribunal  are  clothed  beneath 
their  ermines  with  the  common  infirmities  of  man's 
nature,  it  will  bring  us  all  to  a  proper  temper  for  con- 
sidering the  book  itself,  which  will  in  a  few  moments 
be  laid  before  you.  But  first,  let  me  once  more  re- 
mind you  that  it  was  under  all  these  circumstances, 
and  amidst  the  blaze  of  passion  ard  prejudice,  which 
the  scene  I  have  been  endeavouring  faintly  to  describe 
to  you  might  be  supposed  likely  to  produce,  that  the 
author,  whose  name  I  will  now  give  to  you,  sat  down 
to  compose  the  book  which  is  prosecuted  to-day  as  a 
libel. 

The  history  of  it  is  very  short  and  natural. 

The  Rev.  Mr.  Logan,  minister  of  the  gospel  at 
Leith,  in  Scotland,  a  clergyman  of  the  purest  morals, 
and,  as  you  will  see  by  and  by,  of  very  superior 
talents,  well  acquainted  with  the  human  character, 
and  knowing  the  difficulty  of  bringing  back  public 
opinion  after  it  is  settled  on  any  subject,  took  a  warm, 
unbought,  unsolicited  interest  in  the  situation  of  Mr. 
Hastings,  and  determined,  if  possible,  to  arrest  and 
suspend  the  public  judgment  concerning  him.  He 


ERSKINE.  75 

felt  for  the  situation  of  a  fellow-citizen,  exposed  to  a 
trial  which,  whether  right  or  wrong,  is  undoubtedly  a 
severe  one;  a  trial,  certainly  not  confined  to  a  few 
criminal  acts,  like  those  we  are  accustomed  to,  but 
comprehending  the  transactions  of  a  whole  life,  and 
the  complicated  policies  of  numerous  and  distant 
nations ;  a  trial,  which  had  neither  visible  limits  to 
its  duration,  bounds  to  its  expense,  nor  circumscribed 
compass  for  the  grasp  of  memory  or  understanding ; 
a  trial,  which  had  therefore  broke  loose  from  the 
common  form  of  decision,  and  had  become  the  uni- 
versal topic  of  discussion  in  the  world,  superseding  not 
only  every  other  grave  pursuit,  but  every  fashionable 
dissipation. 

Gentlemen,  The  question  you  have  therefore  to  try 
upon  all  this  matter  is  extremely  simple.  It  is  neither 
more  nor  less  than  this.  At  a  time  when  the  charges 
against  Mr.  Hastings  were,  by  the  implied  consent  of 
the  commons,  in  every  hand,  and  on  every  table ; 
when,  by  their  managers,  the  lightning  of  eloquence 
was  incessantly  consuming  him,  and  flashing  in  the 
eyes  of  the  public ;  when  every  man  was  with  perfect 
impunity  saying,  and  writing,  and  publishing,  just 
what  he  pleased  of  the  supposed  plunderer  and  devas- 
tator of  nations ;  would  it  have  been  criminal  in  Mr. 
Hastings  himself  to  have  reminded  the  public  that  he 
was  a  native  of  this  free  land,  entitled  to  the  common 
protection  of  her  justice,  and  that  he  had  a  defence  in 
his  turn  to  offer  to  them,  the  outlines  of  which  he 
implored  them  in  the  mean  time  to  receive,  as  an 
antidote  to  the  unlimited  and  unpunished  poison  in 
circulation  against  him  ?  This  is,  without  colour  or 
exaggeration,  the  true  question  you  are  to  decide. 
Because  I  assert,  without  the  hazard  of  contradiction, 
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that  if  Mr.  Hastings  himself  could  have  stood  justified 
or  excused  in  your  eyes  for  publishing  this  volume  in 
his  own  defence,  the  author,  if  he  wrote  it  lona  fide 
to  defend  him,  must  stand  equally  excused  and  justi- 
fied; and  if  the  author  be  justified,  the  publisher 
cannot  be  criminal,  unless  you  had  evidence  that  it 
was  published  by  him  with  a  different  spirit  and  in- 
tention from  those  in  which  it  was  written.  The 
question  therefore  is  correctly  what  I  just  now  stated 
it  to  be,  Could  Mr.  Hastings  have  been  condemned 
to  infamy  for  writing  this  book  ? 

Gentlemen,  I  tremble  with  indignation  to  be 
driven  to  put  such  a  question  in  England.  Shall  it 
be  endured  that  a  subject  of  this  country  (instead  of 
being  arraigned  and  tried  for  some  single  act  in  her 
ordinary  courts,  where  the  accusation,  as  soon  at  least 
as  it  is  made  public,  is  followed  within  a  few  hours 
by  the  decision)  may  be  impeached  by  the  commons 
for  the  transactions  of  twenty  years, — that  the  accusa- 
tion shall  spread  as  wide  as  the  region  of  letters, — that 
the  accused  shall  stand,  day  after  day,  and  year  after 
year,  as  a  spectacle  before  the  public,  which  shall  be 
kept  in  a  perpetual  state  of  inflammation  against  him  ; 
yet  that  he  shall  not,  without  the  severest  penalties, 
be  permitted  to  submit  any  thing  to  the  judgment  of 
mankind  in  his  defence  ?  If  this  be  law  (which  it  is 
for  you  to-day  to  decide),  such  a  man  has  no  trial ; 
that  great  hall,  built  by  our  fathers  for  English  justice, 
is  no  longer  a  court,  but  an  altar ;  and  an  English- 
man, instead  of  being  judged  in  it  by  God  and  his 
country,  is  a  victim  and  a  sacrifice. 

You  will  carefully  remember,  that  I  am  not  pre- 
suming to  question  either  the  right  or  the  duty  of  the 
commons  of  Great  Britain  to  impeach ;  neither  am  I 
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arraigning  the  propriety  of  their  selecting,  as  they 
have  done,  the  most  extraordinary  persons  for  ability 
which  the  age  has  produced,  to  manage  their  impeach- 
ment. Much  less  am  I  censuring  the  managers 
themselves,  charged  with  the  conduct  of  it  before  the 
lords,  who  were  undoubtedly  bound,  by  their  duty  to 
the  house  and  to  the  public,  to  expatiate  upon  the 
crimes  of  the  person  whom  they  had  accused.  None 
of  these  points  are  questioned  by  me,  nor  are  in  this 
place  questionable.  I  only  desire  to  have  it  decided, 
whether,  if  the  commons,  when  national  expediency 
happens  to  call  in  their  judgment  for  an  impeachment, 
shall,  instead  of  keeping  it  on  their  own  records,  and 
carrying  it  with  due  solemnity  to  the  peers  for  trial, 
permit  it  without  censure  and  punishment  to  be  sold 
like  a  common  newspaper  in  the  shop  of  my  client, 
so  crowded  with  their  own  members,  that  no  plain 
man,  without  privilege  of  parliament,  can  hope  even 
for  a  sight  of  the  fire  in  a  winter's  day ;  every  man 
buying  it,  reading  it,  and  commenting  upon  it ;  the 
gentleman  himself  who  is  the  object  of  it,  or  his  friend 
in  his  absence,  may  not,  without  stepping  beyond  the 
bounds  of  English  freedom,  put  a  copy  of  what  is 
thus  published  into  his  pocket,  and  send  back  to  the 
very  same  shop  for  publication  a  lona  fide,  rational, 
able  answer  to  it,  in  order  that  the  bane  and  antidote 
may  circulate  together,  and  the  public  be  kept  straight 
till  the  day  of  decision.  If  you  think,  gentlemen, 
that  this  common  duty  of  self-preservation,  in  the 
accused  himself,  which  nature  writes  as  a  law  upon 
the  hearts  of  even  savages  and  brutes,  is  nevertheless 
too  high  a  privilege  to  be  enjoyed  by  an  impeached 
and  suffering  Englishman ;  or  if  you  think  it  beyond 
the  offices  of  humanity  and  justice,  when  brought 
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home  to  the  hand  of  a  brother  or  a  friend,  you  will 
say  so  by  your  verdict  of  guilty :  the  decision  will 
then  be  yours ;  and  the  consolation  mine,  that  I 
laboured  to  avert  it.  A  very  small  part  of  the  misery 
which  will  follow  from  it  is  likely  to  light  upon  me; 
the  rest  will  be  divided  amongst  yourselves  and  your 
children. 

*  »  *  #  * 

Will  the  attorney-general  proceed  then  to  detect  the 
hypocrisy  of  our  author,  by  giving  us  some  detail  of 
the  proofs  by  which  these  personal  enormities  have 
been  established,  and  which  the  writer  must  be  sup- 
posed to  have  been  acquainted  with  ?  I  ask  this  as  the 
defender  of  Mr.  Stockdale,  not  of  Mr.  Hastings,  with 
whom  I  have  no  concern.  I  am  sorry  indeed  to  be 
so  often  obliged  to  repeat  this  protest ;  but  I  really 
feel  myself  embarrassed  with  those  repeated  coin- 
cidences of  defence  which  thicken  on  me  as  I  advance, 
and  which  were,  no  doubt,  overlooked  by  the  commons 
when  they  directed  this  interlocutory  inquiry  into  his 
conduct.  I  ask  then,  as  counsel  for  Mr.  Stockdale, 
whether,  when  a  great  state  criminal  is  brought  for 
justice  at  an  immense  expense  to  the  public,  accused 
of  the  most  oppressive  cruelties,  and  charged  with  the 
robbery  of  princes  and  the  destruction  of  nations,  it 
is  not  open  to  any  one  to  ask,  Who  are  his  accusers  ? 
What  are  the  sources  and  the  authorities  of  these 
shocking  complaints  ?  Where  are  the  ambassadors  or 
memorials  of  those  princes  whose  revenues  he  has 
plundered  ?  Where  are  the  witnesses  for  those  un- 
happy men  in  whose  persons  the  rights  of  humanity 
have  been  violated  ?  How  deeply  buried  is  the  blood 
of  the  innocent,  that  it  does  not  rise  up  in  retributive 
judgment  to  confound  the  guilty  !  These  surely  are 
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questions  which,  when  a  fellow-citizen  is  upon  a  long, 
painful,  and  expensive  trial,  humanity  has  a  right  to 
propose ;  which  the  plain  sense  of  the  most  unlettered 
man  may  be  expected  to  dictate,  and  which  all  history 
must  provoke  from  the  more  enlightened.  When 
Cicero  impeached  Verres  before  the  great  tribunal  of 
Rome  of  similar  cruelties  and  depredations  in  her 
provinces,  the  Roman  people  were  not  left  to  such 
inquiries.  All  Sicily  surrounded  the  forum,  demand- 
ing justice  upon  her  plunderer  and  spoiler,  with  tears 
and  imprecations.  It  was  not  by  the  eloquence  of  the 
orator,  but  by  the  cries  and  tears  of  the  miserable,  that 
Cicero  prevailed  in  that  illustrious  cause.  Verres  fled 
from  the  oaths  of  his  accusers  and  their  witnesses,  and 
not  from  the  voice  of  Tully.  To  preserve  the  fame 
of  his  eloquence,  he  composed  his  five  celebrated 
speeches,  but  they  were  never  delivered  against  the 
criminal,  because  he  had  fled  from  the  city,  appalled 
with  the  sight  of  the  persecuted  and  the  oppressed.  It 
may  be  said  that  the  cases  of  Sicily  and  India  are 
widely  different:  perhaps  they  may  be;  whether 
they  are  or  not,  is  foreign  to  my  purpose.  I  am  not 
bound  to  deny  the  possibility  of  answers  to  such  ques- 
tions ;  I  am  only  vindicating  the  right  to  ask  them. 
****** 

Gentlemen  of  the  jury,  If  this  be  a  wilfully  false 
account  of  the  instructions  given  to  Mr.  Hastings  for 
his  government,  and  of  his  conduct  under  them,  the 
author  and  publisher  of  this  defence  deserve  the  se- 
verest punishment,  for  a  mercenary  imposition  on  the 
public.  But  if  it  be  true  that  he  was  directed  to  make 
the  safety  and  prosperity  of  Bengal  the  first  object  of 
his  attention,  and  that,  under  his  administration,  it 
has  been  safe  and  prosperous ;  if  it  be  true  that  the 
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security  and  preservation  of  our  possessions  and  re- 
venues in  Asia  were  marked  out  to  him  as  the  great 
leading  principle  of  his  government,  and  that  those 
possessions  and  revenues,  amidst  unexampled  dangers, 
have  been  secured  and  preserved.;  than  a  question  may 
be  unaccountably  mixed  with  your  consideration, 
much  beyond  the  consequence  of  the  present  pro- 
secution,  involving,  perhaps,  the  merit  of  the  im- 
peachment itself  which  gave  it  birth ;  a  question 
which  the  commons,  as  prosecutors  of  Mr.  Hastings, 
should  in  common  prudence  have  avoided;  unless, 
regretting  the  unwieldy  length  of  their  proceedings 
against  him,  they  wished  to  afford  him  the  opportunity 
of  this  strange  anomalous  defence.  For  although  I 
am  neither  his  counsel,  nor  desire  to  have  any  thing 
to  do  with  his  guilt  or  innocence,  yet,  in  the  collateral 
defence  of  my  client,  I  am  driven  to  state  matter 
which  may  be  considered  by  many  as  hostile  to  the 
impeachment.  For  if  our  dependencies  have  been 
secured,  and  their  interests  promoted,  I  am  driven  in 
the  defence  of  my  client  to  remark,  that  it  is  mad  and 
preposterous  to  bring  to  the  standard  of  justice  and 
humanity  the  exercise  of  a  dominion  founded  upon 
violence  and  terror.  It  may  and  must  be  true,  that 
Mr.  Hastings  has  repeatedly  offended  against  the 
rights  and  privileges  of  Asiatic  government,  if  he  was 
the  faithful  deputy  of  a  power  which  could  not  main- 
tain itself  for  an  hour  without  trampling  upon  both  : 
he  may  and  must  have  offended  against  the  laws  of 
God  and  nature,  if  he  was  the  faithful  viceroy  of  an 
empire  wrested  in  blood  from  the  people  to  whom 
God  and  nature  had  given  it :  he  may  and  must  have 
preserved  that  unjust  dominion  over  timorous  and 
abject  nations  by  a  terrifying,  overbearing,  insulting 
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superiority,  if  he  was  the  faithful  administrator  of 
your  government,  which,  having  no  root  in  consent  or 
affection,  no  foundation  in  similarity  of  interests, 
nor  support  from  any  one  principle  which  cements 
men  together  in  society,  could  only  be  upheld  by 
alternate  stratagem  and  force.  The  unhappy  people 
of  India,  feeble  and  effeminate  as  they  are  from  the 
softness  of  their  climate,  and  subdued  and  broken  as 
they  have  been  by  the  knavery  and  strength  of  civili- 
zation, still  occasionally  start  up  in  all  the  vigour 
and  intelligence  of  insulted  nature  :  to  be  governed  at 
all,  they  must  be  governed  by  a  rod  of  iron ;  and  our 
empire  in  the  East  would  long  since  have  been  lost 
to  Great  Britain,  if  civil  skill  and  military  prowess 
had  not  united  their  efforts  to  support  an  authority — 
which  Heaven  never  gave — by  means  which  it  never 
can  sanction. 

Gentlemen,  I  think  I  can  observe  that  you  are 
touched  with  this  way  of  considering  the  subject ;  and 
I  can  account  for  it.  I  have  not  been  considering  it 
through  the  cold  medium  of  books,  but  have  been 
speaking  of  man  and  his  nature,  and  of  human  do- 
minion, from  what  I  have  seen  of  them  myself  amongst 
reluctant  nations  submitting  to  our  authority.  I  know 
what  they  feel,  and  how  such  feelings  can  alone  be 
repressed.  I  have  heard  them  in  my  youth  from  a 
naked  savage,  in  the  indignant  character  of  a  prince 
surrounded  by  his  subjects,  addressing  the  governor 
of  a  British  colony,  holding  a  bundle  of  sticks  in  his 
hand,  as  the  notes  of  his  unlettered  eloquence :  "  Who 
is  it,"  said  the  jealous  ruler  over  the  desert,  en- 
croached upon  by  the  restless  foot  of  English  ad- 
venture, "  who  is  it  that  causes  this  river  to  rise  in 
the  high  mountains,  and  to  empty  itself  into  the 
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ocean?  Who  is  it  that  causes  to  blow  the  loud 
winds  of  winter,  and  that  calms  them  again  in  the 
summer  ?  Who  is  it  that  rears  up  the  shade  of  those 
lofty  forests,  and  blasts  them  with  the  quick  lightning 
at  his  pleasure  ?  The  same  Being  who  gave  to  you 
a  country  on  the  other  side  of  the  waters,  and  gave 
ours  to  us ;  and  by  this  title  we  will  defend  it,"  said 
the  warrior,  throwing  down  his  tomahawk  upon  the 
ground,  and  raising  the  war-sound  of  his  nation. 
These  are  the  feelings  of  subjugated  man  all  round 
the  globe  ;  and,  depend  upon  it,  nothing  but  fear  will 
control  where  it  is  vain  to  look  for  affection. 

These  reflections  are  the  only  antidotes  to  those 
anathemas  of  super-human  eloquence  which  have 
lately  shaken  these  walls  that  surround  us ;  but 
which  it  unaccountably  falls  to  my  province,  whether 
I  will  or  no,  a  little  to  stem  the  torrent  of,  by  re- 
minding you  that  you  have  a  mighty  sway  in  Asia, 
which  cannot  be  maintained  by  the  finer  sympathies 
of  life,  or  the  practice  of  its  charities  and  affections  : 
what  will  they  do  for  you  when  surrounded  by  two 
hundred  thousand  men,  with  artillery,  cavalry,  and 
elephants,  calling  upon  you  for  their  dominions,  which 
you  have  robbed  them  of  ?  Justice  may,  no  doubt, 
in  such  a  case  forbid  the  levying  of  a  fine  to  pay  a  re- 
volting soldiery ;  a  treaty  may  stand  in  the  way  of 
increasing  a  tribute  to  keep  up  the  very  existence  of 
the  government;  and  delicacy  for  women  may  for- 
bid all  entrance  into  a  Zenana  for  money,  whatever 
may  be  the  necessity  for  taking  it.  All  these  things 
must  ever  be  occurring.  But  under  the  pressure  of 
such  constant  difficulties,  so  dangerous  to  national 
honour,  it  might  be  better  perhaps  to  think  of  effect- 
ually securing  it  altogether,  by  recalling  our  troops 
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and  our  merchants,  and  abandoning  our  oriental 
empire.  Until  this  be  done,  neither  religion  nor 
philosophy  can  be  pressed  very  far  into  the  aid  of  re- 
formation and  punishment.  If  England,  from  a  lust 
of  ambition  and  dominion,  will  insist  on  maintaining 
despotic  rule  over  distant  and  hostile  nations,  beyond 
all  comparison  more  numerous  and  extended  than  her- 
self, and  gives  commission  to  her  viceroys  to  govern 
them,  with  no  other  instructions  than  to  preserve  them, 
and  to  secure  permanently  their  revenues ;  with  what 
colour  of  consistency  or  reason  can  she  place  herself 
in  the  moral  chair,  and  affect  to  be  shocked  at  the 
execution  of  her  own  orders ;  adverting  to  the  exact 
measure  of  wickedness  and  injustice  necessary  to  their 
execution,  and  complaining  only  of  the  excess  as  the 
immorality ;  considering  her  authority  as  a  dispensation 
for  breaking  the  commands  of  God,  and  the  breach 
of  them  as  only  punishable  when  contrary  to  the  or- 
dinances of  man  ? 

Such  a  proceeding,  gentlemen,  begets  serious  re- 
flections. It  would  be  better  perhaps  for  the  masters 
and  the  servants  of  all  such  governments  to  join  in 
supplication  that  the  great  Author  of  violated  hu- 
manity may  not  confound  them  together  in  one  com- 
mon judgment. 

You  will  be  told,  that  the  matters  which  I  have 
been  justifying  as  legal,  and  even  meritorious,  have 
therefore  not  been  made  the  subject  of  complaint ; 
and  that,  whatever  intrinsic  merit  parts  of  the  book 
may  be  supposed  or  even  admitted  to  possess,  such 
merit  can  afford  no  justification  to  the  selected  pass- 
ages, some  of  which,  even  with  the  context,  carry  the 
meaning  charged  by  the  information,  and  which  are 
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indecent  animadversions  on  authority.  To  this  I 
would  answer  (still  protesting  as  I  do  against  the  ap- 
plication of  any  one  of  the  inuendos),  that  if  you 
are  firmly  persuaded  of  the  singleness  and  purity  of 
the  author's  intentions,  you  are  not  bound  to  subject 
him  to  infamy,  because,  in  the  zealous  career  of  a 
just  and  animated  composition,  he  happens  to  have 
tripped  with  his  pen  into  an  intemperate  expression 
in  one  or  two  instances  of  a  long  work.  If  this  severe 
duty  were  binding  on  your  consciences,  the  liberty 
of  the  press  would  be  an  empty  sound,  and  no  man 
could  venture  to  write  on  any  subject,  however  pure 
his  purpose,  without  an  attorney  at  one  elbow  and  a 
counsel  at  the  other. 

From  minds  thus  subdued  by  the  terrors  of  punish- 
ment there  could  issue  no  works  of  genius  to  expand 
the  empire  of  human  reason,  nor  any  masterly  com- 
positions on  the  general  nature  of  government,  by  the 
help  of  which,  the  great  commonwealths  of  mankind 
have  founded  their  establishments  ;  much  less  any  of 
those  useful  applications  of  them  to  critical  conjunc- 
tures, by  which,  from  time  to  time,  our  own  consti- 
tution, by  the  exertion  of  patriot  citizens,  has  been 
brought  back  to  its  standard.  Under  such  terrors, 
all  the  great  lights  of  science  and  civilization  must  be 
extinguished :  for  men  cannot  communicate  their  free 
thoughts  to  one  another  with  a  lash  held  over  their 
heads.  It  is  the  nature  of  every  thing  that  is  great 
and  useful,  both  in  the  animate  and  inanimate  world, 
to  be  wild  and  irregular;  and  we  must  be  contented 
to  take  them  with  the  alloys  which  belong  to  them, 
or  live  without  them.  Genius  breaks  from  the  fetters 
of  criticism,  but  its  wanderings  are  sanctioned  by  its 
majesty  and  wisdom,  when  it  advances  in  its  path  ; 


ERSKINE.  85 

subject  it  to  the  critic,  and  you  tame  it  into  dulness. 
Mighty  rivers  break  down  their  banks  in  the  winter, 
sweeping  away  to  death  the  flocks  which  are  fattened 
on  the  soil  that  they  fertilize  in  the  summer :  the  few 
may  be  saved  by  embankments  from  drowning,  but 
the  flock  must  perish  for  hunger.  Tempests  occa- 
sionally shake  our  dwellings  and  dissipate  our  com- 
merce; but  they  scourge  before  them  the  lazy  ele- 
ments, which  without  them  would  stagnate  into  pesti- 
lence. In  like  manner,  Liberty  herself,  the  last  and 
best  gift  of  God  to  his  creatures,  must  be  taken  just 
as  she  is ;  you  might  pare  her  down  into  bashful 
regularity,  and  shape  her  into  a  perfect  model  of  se- 
vere scrupulous  law,  but  she  would  then  be  Liberty  no 
longer ;  and  you  must  be  content  to  die  under  the  lash 
of  this  inexorable  justice  which  you  had  exchanged 
for  the  banners  of  freedom. 

Gentlemen,  I  hope  I  have  now  performed  my  duty 
to  my  client — I  sincerely  hope  that  I  have  :  for,  cer- 
tainly, if  ever  there  was  a  man  pulled  the  other  way 
by  his  interests  and  affections, — if  ever  there  was  a 
man  who  should  have  trembled  at  the  situation  in 
which  I  have  been  placed  on  this  occasion,  it  is  my- 
self, who  not  only  love,  honour,  and  respect,  but 
whose  future  hopes  and  preferments  are  linked  from 
free  choice  with  those  who,  from  the  mistakes  of  the 
author,  are  treated  with  great  severity  and  injustice. 
These  are  strong  retardments ;  but  I  have  been  urged 
on  to  activity  by  considerations  which  can  never  be 
inconsistent  with  honourable  attachments,  either  in 
the  political  or  social  world, — the  love  of  justice  and 
of  liberty,  and  a  zeal  for  the  constitution  of  my  coun- 
try, which  is  the  inheritance  of  our  posterity,  of  the 
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public,  and  of  the  world.  These  are  the  motives 
which  have  animated  me  in  defence  of  this  person, 
who  is  an  entire  stranger  to  me ;  whose  shop  I  never 
go  to ;  and  the  author  of  whose  publication,  as  well 
as  Mr.  Hastings,  who  is  the  object  of  it,  I  never  spoke 
to  in  my  life. 

One  word  more,  gentlemen,  and  I  have  done. 
Every  human  tribunal  ought  to  take  care  to  admi- 
nister justice,  as  we  look  hereafter  to  have  justice 
administered  to  ourselves.  Upon  the  principle  on 
which  the  attorney-general  prays  sentence  upon  my 
client,  God  have  mercy  upon  us  !  Instead  of  stand- 
ing before  him  in  judgment  with  the  hopes  and  con- 
solations of  Christians,  we  must  call  upon  the  moun- 
tains to  cover  us ;  for  which  of  us  can  present,  for 
omniscient  examination,  a  pure,  unspotted,  and  fault- 
less course  ?  But  I  humbly  expect  that  the  benevo- 
lent Author  of  our  being  will  judge  us  as  I  have  been 
pointing  out  for  your  example.  Holding  up  the 
great  volume  of  our  lives  in  his  hands,  and  regarding 
the  general  scope  of  them ;  if  he  discovers  benevo- 
lence, charity,  and  good-will  to  man  beating  in  the 
heart,  where  he  alone  can  look ;  if  he  finds  that  our 
conduct,  though  often  forced  out  of  the  path  by  our 
infirmities,  has  been  in  general  well  directed ;  his  all- 
searching  eye  will  assuredly  never  pursue  us  into  those 
little  corners  of  our  lives,  much  less  will  his  justice 
select  them  for  punishment,  without  the  general  con- 
text of  our  existence,  by  which  faults  may  be  some- 
times found  to  have  grown  out  of  virtues,  and  very 
many  of  our  heaviest  offences  to  have  been  grafted  by 
human  imperfection  upon  the  best  and  kindest  of  our 
affections.  No,  gentlemen,  believe  me,  this  is  not 
the  course  of  divine  justice,  or  there  is  no  truth  in  the 
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gospels  of  Heaven.  If  the  general  tenour  of  a  man's 
conduct  be  such  as  I  have  represented  it,  he  may  walk 
through  the  shadow  of  death,  with  all  his  faults  about 
him,  with  as  much  cheerfulness  as  in  the  common 
paths  of  life ;  because  he  knows  that,  instead  of  a  stern 
accuser  to  expose  before  the  Author  of  his  nature  those 
frail  passages  which,  like  the  scored  matter  in  the 
book  before  you,  chequers  the  volume  of  the  brightest 
and  best  spent  life,  his  mercy  will  obscure  them  from 
the  eye  of  his  purity,  and  our  repentance  blot  them 
out  for  ever. 

EXTRACTS  FROM  THE   SPEECH  IN  DEFENCE  OF 
THOMAS  PAINE,  1792. 

Gentlemen,  The  attorney-general  has  thought  it 
necessary  to  inform  you  that  a  rumour  had  been 
spread,  and  had  reached  his  ears,  that  he  only  carried 
on  the  prosecution  as  a  public  prosecutor,  but  without 
the  concurrence  of  his  own  judgment;  and  therefore, 
to  add  the  just  weight  of  his  private  character  to  his 
public  duty,  and  to  repel  what  he  thinks  a  calumny, 
he  tells  you  that  he  should  have  deserved  to  have  been 
driven  from  society  if  he  had  not  arraigned  the  work 
and  the  author  before  you.  Here  too  we  stand  in 
situations  very  different.  I  have  no  doubt  of  the 
existence  of  such  a  rumour,  and  of  its  having  reached 
his  ears,  because  he  says  so ;  but  for  the  narrow  circle 
in  which  any  rumour,  personally  implicating  my  learned 
friend's  character,  has  extended,  I  might  appeal  to  the 
multitudes  who  surround  us,  and  ask,  which  of  them 
all,  except  the  few  connected  in  office  with  the  crown, 
ever  heard  of  its  existence.  But  with  regard  to  my- 
self, every  man  within  hearing  at  this  moment,  nay, 
the  whole  people  of  England,  have  been  witnesses  to 
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the  calumnious  clamour  that,  by  every  art,  has  been 
raised  and  kept  up  against  me :  in  every  place,  where 
business  or  pleasure  collect  the  public  together,  day 
after  day  my  name  and  character  have  been  the  topics 
of  injurious  reflection.  And  for  what  ? — only  for  not 
having  shrunk  from  the  discharge  of  a  duty,  which 
no  personal  advantage  recommended,  and  which  a 
thousand  difficulties  repelled.  But,  gentlemen,  I 
have  no  complaint  to  make,  either  against  the  printers 
of  these  libels,  or  even  against  their  authors.  The 
greater  part  of  them,  hurried  perhaps  away  by  honest 
prejudices,  may  have  believed  they  were  serving  their 
country  by  rendering  me  the  object  of  its  suspicion 
and  contempt ;  and  if  there  have  been  amongst  them 
others  who  have  mixed  in  it  from  personal  malice  and 
unkindness,  I  thank  God  I  can  forgive  them  also. 
Little  indeed  did  they  know  me,  who  thought  that 
such  calumnies  would  influence  my  conduct :  I  will 
for  ever,  at  all  hazards,  assert  the  dignity,  independ- 
ence, and  integrity  of  the  English  bar;  without 
which,  impartial  justice,  the  most  valuable  part  of 
the  English  constitution,  can  have  no  existence. 
From  the  moment  that  any  advocate  can  be  permitted 
to  say,  that  he  will  or  will  not  stand  between  the 
crown  and  the  subject  arraigned  in  the  court  where  he 
daily  sits  to  practise,  from  that  moment  the  liberties 
of  England  are  at  an  end.  If  the  advocate  refuses  to 
defend,  from  what  he  may  think  of  the  charge  or  of 
the  defence,  he  assumes  the  character  of  the  judge ; 
nay,  he  assumes  it  before  the  hour  of  judgment ;  and 
in  proportion  to  his  rank  and  reputation,  puts  the 
heavy  influence  of,  perhaps,  a  mistaken  opinion  into 
the  scale  against  the  accused,  in  whose  favour  the 
benevolent  principle  of  English  law  makes  all  pre- 
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sumptions,  and  which  commands  the  very  judge  to 
be  his  counsel. 

***** 

The  proposition  which  I  mean  to  maintain  as  the 
basis  of  the  liberty  of  the  press,  and  without  which 
it  is  an  empty  sound,  is  this : — that  every  man,  not 
intending  to  mislead,  but  seeking  to  enlighten  others 
with  what  his  own  reason  and  conscience,  however 
erroneously,  have  dictated  to  him  as  truth,  may  ad- 
dress himself  to  the  universal  reason  of  a  whole  nation, 
either  upon  the  subject  of  governments  in  general,  or 
upon  that  of  our  own  particular  country ;  that  he 
may  analyze  the  principles  of  its  constitution, — point 
out  its  errors  and  defects,* — examine  and  publish  its 
corruptions,— warn  his  fellow-citizens  against  their 
ruinous  consequences, — and  exert  his  whole  faculties 
in  pointing  out  the  most  advantageous  changes  in 
establishments  which  he  considers  to  be  radically  de- 
fective, or  sliding  from  their  object  by  abuse.  All 
this  every  subject  of  this  country  has  a  right  to  do,  if 
he  contemplates  only  what  he  thinks  would  be  for  its 
advantage,  and  but  seeks  to  change  the  public  mind 
by  the  conviction  which  flows  from  reasonings  dic- 
tated by  conscience. 

If,  indeed,  he  writes  what  he  does  not  think ;— if, 
contemplating  the  misery  of  others,  he  wickedly  con- 
demns what  his  own  understanding  approves; — or, 
even  admitting  his  real  disgust  against  the  govern- 
ment or  its  corruptions,  if  he  calumniates  living  ma- 
gistrates,— or  holds  out  to  individuals  that  they  have 
a  right  to  run  before  the  public  mind  in  their  conduct, 
— that  they  may  oppose  by  contumacy  or  force  what 
private  reason  only  disapproves, — that  they  may  dis- 
obey the  law,  because  their  judgment  condemns  it, — 
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or  resist  the  public  will,  because  they  honestly  wish 
to  change  it — he  is  then  a  criminal  upon  every  prin- 
ciple of  rational  policy,  as  well  as  upon,  the  imme- 
morial precedents  of  English  justice ;  because  such  a 
person  seeks  to  disunite  individuals  from  their  duty  to 
the  whole,  and  excites  to  overt  acts  of  misconduct  in 
a  part  of  the  community,  instead  of  endeavouring  to 
change,  by  the  impulse  of  reason,  that  universal 
assent  which,  in  this  and  in  every  country,  constitutes 
the  law  for  alL 

***** 

Was  any  Englishman  ever  so  brought  as  a  criminal 
before  an  English  court  of  justice  ?  If  I  were  to  ask 
you,  gentlemen  of  the  jury,  what  is  the  choicest  fruit 
that  grows  upon  the  tree  of  English  liberty,  you 
would  answer,  security  under  the  law.  If  I  were  to 
ask  the  whole  people  of  England  the  return  they 
looked  for  at  the  hands  of  government  for  the  burdens 
under  which  they  bend  to  support  it,  I  should  still  be 
answered,  security  under  the  law ;  or,  in  other  words, 
an  impartial  administration  of  justice.  So  sacred, 
therefore,  has  the  freedom  of  trial  been  ever  held  in 
England;  so  anxiously  does  Justice  guard  against 
every  possible  bias  in  her  path,  that  if  the  public  mind 
has  been  locally  agitated  upon  any  subject  in  judgment, 
the  forum  has  either  been  changed,  or  the  trial  post- 
poned. The  circulation  of  any  paper  that  brings,  or 
can  be  supposed  to  bring,  prejudice,  or  even  well- 
founded  knowledge,  within  the  reach  of  a  British 
tribunal,  on  the  spur  of  an  occasion,  is  not  only  highly 
criminal,  but  defeats  itself,  by  leading  to  put  off  the 
trial  which  its  object  was  to  pervert.  On  this  prin- 
ciple the  noble  and  learned  judge  will  permit  me  to 
remind  him,  that  on  the  trial  of  the  dean  of  St.  Asaph 
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for  a  libel,  or  rather  when  he  was  brought  to  trial,  the 
circulation  of  books  by  a  society  favourable  to  his 
defence  was  held  by  his  lordship,  as  chief-justice  of 
Chester,  to  be  a  reason  for  not  trying  the  cause ; 
although  they  contained  no  matter  relative  to  the  dean, 
nor  to  the  object  of  his  trial ;  being  only  extracts  from 
ancient  authors  of  high  reputation,  on  the  general 
rights  of  juries  to  consider  the  innocence  as  well  as 
the  guilt  of  the  accused ;  yet  still,  as  the  recollection 
of  these  rights  was  pressed  forward  with  a  view  td 
affect  the  proceedings,  the  proceedings  were  postponed. 
Is  the  defendant  then  to  be  the  only  exception  to 
these  admirable  provisions  ?  Is  the  English  law  to 
judge  him,  stripped  of  the  armour  with  which  its 
universal  justice  encircles  all  others  ?  Shall  we,  in 
the  very  act  of  judging  him  for  detracting  from  the 
English  government,  furnish  him  with  ample  matter 
for  just  reprobation,  instead  of  detraction  ?  Has  not 
his  cause  been  prejudged  through  a  thousand  channels  ? 
Has  not  the  work  before  you  been  daily  and  publicly 
reviled,  and  his  person  held  up  to  derision  and  re- 
proach ?  Has  not  the  public  mind  been  excited,  by 
crying  down  the  very  phrase  and  idea  of  the  Rights 
of  Man  ?  Nay,  have  not  associations  of  gentlemen, 
I  speak  it  with  regret,  because  I  am  persuaded,  from 
what  I  know  of  some  of  them,  that  they,  amongst 
them  at  least,  thought  they  were  serving  the  public ; 
yet  have  they  not,  in  utter  contempt  and  ignorance  of 
that  constitution  of  which  they  declare  themselves  to 
be  the  guardians,  published  the  grossest  attacks  upon 
the  defendant  ?  Have  they  not,  even  while  the  cause 
has  been  standing  here  for  immediate  trial,  published 
a  direct  protest  against  the  very  work  now  before  you ; 
advertising  in  the  same  paper,  though  under  the 
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general  description  of  seditious  libels,  a  reward  on  the 
conviction  of  any  person  who  should  dare  to  sell  the 
book  itself,  to  which  their  own  publication  was  an 
answer  ?  The  attorney-general  has  spoken  of  a  forced 
circulation  of  this  work ;  but  how  have  these  pre- 
judging papers  been  circulated  ?  we  all  know  how. 
They  have  been  thrown  into  our  carriages  in  every 
street ;  they  have  met  us  at  every  turnpike  ;  and  they 
lie  in  the  areas  of  all  our  houses.  To  complete  the 
triumph  of  prejudice,  that  high  tribunal  of  which  I 
have  the  honour  to  be  a  member  (my  learned  friends 
know  what  I  say  to  be  true)  has  been  drawn  into 
this  vortex  of  slander ;  and  some  of  its  members,  I 
must  not  speak  of  the  house  itself,  have  thrown  the 
weight  of  their  stations  into  the  same  scale.  By  all 
these  means  I  maintain  that  this  cause  has  been  pre- 
judged. 

*  *  #  *  # 

Gentlemen,  I  have  insisted,  at  great  length,  upon 
the  origin  of  governments,  and  detailed  the  authorities 
which  you  have  heard  upon  the  subject,  because  I 
consider  it  to  be  not  only  an  essential  support,  but 
the  very  foundation  of  the  liberty  of  the  press.  If 
Mr.  Burke  be  right  in  his  principles  of  government, 
I  admit  that  the  press,  in  my  sense  of  its  freedom^ 
ought  not  to  be  free,  nor  free  in  any  sense  at  all ;  and 
that  all  addresses  to  the  people  upon  the  subject  of 
government,  and  all  speculations  of  amendment,  of 
what  kind  or-  nature  soever,  are  illegal  and  criminal ; 
since,  if  the  people  have,  without  possible  recall, 
delegated  all  their  authorities,  they  have  no  jurisdiction 
to  act,  and  therefore  none  to  think  or  write  upon  such 
subjects ;  and  it  would  be  a  libel  to  arraign  govern- 
ment or  any  of  its  acts,  before  those  that  have  no 
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jurisdiction  to  correct  them.  But  on  the  other  hand, 
as  it  is  a  settled  rule  in  the  law  of  England,  that  the 
subject  may  always  address  a  competent  jurisdiction ; 
no  legal  argument  can  shake  the  freedom  of  the  press 
in  my  sense  of  it,  if  I  am  supported  in  my  doctrines 
concerning  the  great  unalienable  right  of  the  people, 
to  reform  or  to  change  their  government. 

It  is  because  the  liberty  of  the  press  resolves  itself 
into  this  great  issue,  that  it  has  been,  in  every  coun- 
try, the  last  liberty  which  subjects  have  been  able  to 
wrest  from  power.  Other  liberties  are  held  under 
governments,  but  the  liberty  of  opinion  keeps  govern- 
ments themselves  in  due  subjection  to  their  duties. 
This  has  produced  the  martyrdom  of  truth  in  every 
age,  and  the  world  has  been  only  purged  from  igno- 
rance with  the  innocent  blood  of  those  who  have  en- 
lightened it. 

Gentlemen,  My  strength  and  time  are  wasted, — 
and  I  can  only  make  this  melancholy  history  pass 
like  a  shadow  before  you. 

I  shall  begin  with  the  grand  type  and  example. 

The  universal  God  of  nature,  the  Saviour  of  man- 
kind, the  fountain  of  all  light,  who  came  to  pluck 
the  world  from  eternal  darkness,  expired  upon  a  cross, 
— the  scoff  of  infidel  scorn  ;  and  his  blessed  apostles 
followed  him  in  the  train  of  martyrs.  When  he  came 
in  the  flesh,  he  might  have  come,  like  the  Mahometan 
prophet,  as  a  powerful  sovereign,  and  propagated  his 
religion  with  an  unconquerable  sword,  which  even 
now,  after  the  lapse  of  ages,  is  but  slowly  advancing, 
under  the  influence  of  reason,  over  the  face  of  the 
earth.  But  such  a  process  would  have  been  incon- 
sistent with  his  mission,  which  was  to  confound  the 
pride  and  to  establish  the  universal  rights  of  men. 
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He  came  therefore  in  that  lowly  state  which  is  repre- 
sented in  the  gospel,  and  preached  his  consolations  to 
the  poor. 

When  the  foundation  of  this  religion  was  discovered 
to  be  invulnerable  and  immortal,  we  find  political  power 
taking  the  church  into  partnership.  Thus  began  the 
corruptions  both  of  religion  and  civil  power,  and,  hand 
in  hand  together,  what  havoc  have  they  not  made  in 
the  world  ! — ruling  by  ignorance  and  the  persecution 
of  truth  :  but  this  very  persecution  only  hastened  the 
revival  of  letters  and  liberty.  Nay,  you  will  find, 
that  in  the  exact  proportion  that  knowledge  and  learn- 
ing have  been  beat  down  and  fettered,  they  have  de- 
stroyed the  governments  which  bound  them.  The 
court  of  star-chamber,  the  first  restriction  of  the  press 
of  England,  was  erected,  previous  to  all  the  great 
changes  in  the  constitution.  From  that  moment  no 
man  could  legally  write  without  an  imprimatur  from 
the  state :  but  truth  and  freedom  found  their  way 
with  greater  force  through  secret  channels ;  and  the 
unhappy  Charles,  unwarned  by  a  free  press,  was 
brought  to  an  ignominious  death.  When  men  can 
freely  communicate  their  thoughts  and  their  sufferings, 
real  or  imaginary,  their  passions  spend  themselves  in 
air,  like  gunpowder  scattered  upon  the  surface :  but, 
pent  up  by  terrors,  they  work  unseen,  burst  forth  in 
a  moment,  and  destroy  every  thing  in  their  course. 
Let  reason  be  opposed  to  reason,  and  argument  to 
argument,  and  every  good  government  will  be  safe. 

The  usurper  Cromwell  pursued  the  same  system 
of  restraint  in  support  of  his  government,  and  the  end 
of  it  speedily  followed. 

At  the  restoration  of  Charles  the  Second,  the  star- 
chamber  ordinance  of  1637  was  worked  up  into  an 
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act  of  parliament,  and  was  followed  up  during  that 
reign,  and  the  short  one  that  followed  it,  by  the  most 
sanguinary  prosecutions.  But  what  fact  in  history  is 
more  notorious,  than  that  this  blind  and  contemptible 
policy  prepared  and  hastened  the  revolution  ?  At  that 
great  era  these  cobwebs  were  all  brushed  away: 
the  freedom  of  the  press  was  regenerated ;  and  the 
country,  ruled  by  its  affections,  has  since  enjoyed  a 
century  of  tranquillity  and  glory.  Thus  I  have 
maintained,  by  English  history,  that,  in  proportion 
as  the  press  has  been  free,  English  government  has 
been  secure. 

#*#*** 

Gentlemen,  I  am  not  unmindful  how  long  I  have 
already  trespassed  upon  your  patience  ;  and,  recollect- 
ing the  nature  of  the  human  mind,  and  how  much, 
for  a  thousand  reasons,  I  have  to  struggle  against  at 
this  moment,  I  shall  not  be  disconcerted  if  any  of  you 
should  appear  anxious  to  retire  from  the  pain  of  hear- 
ing me  farther.  It  has  been  said  in  the  newspapers 
that  my  vanity  has  forwarded  my  zeal  in  this  cause  : 
but  I  might  appeal  even  to  the  authors  of  those 
paragraphs,  whether  a  situation  ever  existed  which 
vanity  would  have  been  fonder  to  fly  from — the  task 
of  speaking  against  every  known  prepossession; 
with  every  countenance,  as  it  were,  planted  and  lifted 
up  against  me.  But  I  stand  at  this  bar  to  give  to  a 
criminal  arraigned  before  it  the  defence  which  the  law 
of  the  country  entitles  him  to.  If  any  of  my  argu- 
ments be  indecent,  or  unfit  for  the  court  to  hear, 
the  noble  judge  presides  to  interrupt  them  :  if  all,  or 
any  of  them,  are  capable  of  an  answer,  they  will  be 
answered :  or  if  they  be  so  unfounded  in  your  own 
minds,  who  are  to  judge  of  them,  as  not  to  call  for 
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refutation,  your  verdict  in  a  moment  will  overthrow 
all  that  has  been  said;  we  shall  then  have  all  dis- 
charged our  duties.  It  is  your  unquestionable  pro- 
vince to  judge,  and  mine  not  less  unquestionable  to 
address  your  judgments. 

****** 

Is  this  the  way  to  support  the  English  constitution  ? 
Are  these  the  means  by  which  Englishmen  are  to 
be  taught  to  cherish  it  ?  I  say,  if  the  man  upon  trial 
were  stained  with  blood  instead  of  ink,— if  he  were 
covered  over  with  crimes  which  human  nature  would 
start  at  the  naming  of,  the  means  employed  against 
him  would  not  be  the  less  disgraceful. 

For  this  notable  purpose,  then,  Harrington,  not 
above  a  week  ago  *,  was  handed  out  to  us  as  a  low, 
obscure  wretch,  involved  in  the  murder  of  the  mon- 
arch, and  the  destruction  of  the  monarchy,  and  as 
addressing  his  despicable  works  at  the  shrine  of  an 
usurper.  Yet  this  very  Harrington,  this  low  black- 
guard, was  descended  (you  may  see  his  pedigree  at 
the  heralds'  office  for  sixpence)  from  eight  dukes, 
three  marquesses,  seventy  earls,  twenty. seven  vis- 
counts, and  thirty-six  barons,  sixteen  of  whom  were 
knights  of  the  garter  ;  a  descent  which  I  think 
would  save  a  man  from  disgrace  in  any  of  the  circles 
of  Germany.  But  what  was  he  besides  ?  A  blood- 
stained ruffian  ?  Oh  brutal  ignorance  of  the  history 
of  the  country  !  He  was  the  most  affectionate  servant 
of  Charles  the  First,  from  whom  he  never  concealed 
his  opinions ;  for  it  is  observed  by  Wood,  that  the 

*  A  pamphlet  had  been  published  just  before, 
putting  T.  Paine  and  Harrington  on  the  same  foot- 
ing— as  obscure  blackguards. 
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king  greatly  affected  his  company  ;  but  when  they  hap- 
pened to  talk  of  a  commonwealth,  he  would  scarcely 
endure'  it. — "  I  know  not,"  says  Toland,  "  which 
most  to  commend ;  the  king,  for  trusting  an  honest 
man,  though  a  republican ;  er  Harrington,  for  own- 
ing  his  principles  while  he  served  a  king." 

But  did  his  opinions  affect  his  conduct? — Let 
history  again  answer. — He  preserved  his  fidelity  to 
his  unhappy  prince  to  the  very  last,  after  all  his  fawn- 
ing courtiers  had  left  him  to  his  enraged  subjects — 
He  staid  with  him  while  a  prisoner  in  the  Isle  of 
Wight ; — came  up  by  stealth  to  follow  the  fortunes 
of  his  monarch  and  master ; — even  hid  himself  in  the 
boot  of  the  coach  when  he  was  conveyed  to  Windsor ; 
— and  ending  as  he  began,  fell  into  his  arms,  and 
fainted  on  the  scaffold. 

After  Charles's  death,  the  Oceana  was  written,  and 
as  if  it  were  written  from  justice  and  affection  to  his 
memory ;  for  it  breathes  the  same  noble  and  spirited 
regard,  and  asserts  that  it  was  not  Charles  that  brought 
on  the  destruction  of  the  monarchy,  but  the  feeble  and 
ill -constituted  nature  of  monarchy  itself. 

But  the  book  was  a  flattery  to  Cromwell. — Once 
more  and  finally  let  history  decide.  The  Oceana  was 
seized  by  the  usurper  as  a  libel,  and  the  way  it  was 
recovered  is  remarkable.  I  mention  it  to  show  that 
Cromwell  was  a  wise  man  in  himself,  and  knew  on 
what  governments  must  stand  for  their  support. 

Harrington  waited  on  the  protector's  daughter  to 
beg  for  his  book,  which  her  father  had  taken,  and  on 
entering  her  apartment,  snatched  up  her  child  and  ran 
away.  On  her  following  him  with  surprise  and  terror, 
he  turned  to  her  and  said,  "  I  know  what  you  feel  as 
a  mother — feel  then  for  me :  your  father  has  got  my 

F 


98  ERSKIKE. 

child :"  meaning  the  Oceana.  The  Oceana  was  after- 
wards restored  on  her  petition  :  Cromwell  answering 
with  the  sagacity  of  a  sound  politician,  "  Let  him 
have  his  book  ;  if  my  government  is  made  to  stand,  it 
has  nothing  to  fear  from  paper  shot."  He  said  true. 
No  good  government  will  ever  be  battered  by  paper 
shot. 

*  »  «  *  * 

Gentlemen,  what  Milton  only  saw  in  his  mighty 
imagination,  I  see  in  fact;  what  he  expected,  but 
which  never  came  to  pass,  I  see  now  fulfilling :  me- 
thinks  I  see  this  noble  and  puissant  nation,  not  de- 
generated and  drooping  to  a  fatal  decay,  but  casting 
off  the  wrinkled  skin  of  corruption  to  put  on  again 
the  vigour  of  her  youth.  And  it  is  because  others  as 
well  as  myself  see  this,  that  we  have  all  this  uproar : 
France  and  its  constitution  are  the  mere  pretences. 
It  is,  because  Britons  begin  to  recollect  the  inheritance 
of  their  own  constitution,  left  them  by  their  ancestors : 
it  is,  because  they  are  awakened  to  the  corruptions 
which  have  fallen  upon  its  most  valuable  parts,  that 
forsooth  the  nation  is  in  danger  of  being  destroyed  by 
a  single  pamphlet.  I  have  marked  the  course  of  this 
alarm  :  it  began  with  the  renovation  of  those  exertions 
for  the  public,  which  the  alarmists  themselves  had 
originated  and  deserted ;  and  they  became  louder  and 
louder  when  they  saw  them  avowed  and  supported  by 
my  admirable  friend  Mr.  Fox;  the  most  eminently 
honest  and  enlightened  statesman  that  history  brings 
us  acquainted  with :  a  man,  whom  to  name  is  to 
honour,  but  whom  in  attempting  adequately  to  de- 
scribe, I  must  fly  to  Mr.  Burke,  my  constant  refuge 
when  eloquence  is  necessary :  a  man,  who  to  relieve 
the  sufferings  of  the  most  distant  nation,  "  put  to  the 
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hazard  his  ease,  his  security,  his  interest,  his  power, 
even  his  darling  popularity  for  the  benefit  of  a  people 
whom  he  had  never  seen."  How  much  more  then  for 
the  inhabitants  of  his  native  country  !  yet  this  is  the 
man  who  has  been  censured  and  disavowed  in  the 
manner  we  have  lately  seen. 

Gentlemen,  I  have  but  a  few  more  words  to  trouble 
you  with  :  I  take  my  leave  of  you  with  declaring, 
that  all  this  freedom  which  I  have  been  endeavouring 
to  assert  is  no  more  than  the  ancient  freedom  which 
belongs  to  our  own  inbred  constitution :  I  have  not 
asked  you  to  acquit  Thomas  Paine  upon  any  new 
lights,  or  upon  any  principle  but  that  of  the  law, 
which  you  are  sworn  to  administer :  my  great  object 
has  been  to  inculcate  that  wisdom  and  policy,  which 
are  the  parents  of  the  government  of  Great  Britain, 
forbid  this  jealous  eye  over  her  subjects;  and  that,  on 
the  contrary,  they  cry  aloud  in  the  language  of  the 
poet,  adverted  to  by  Lord  Chatham  on  the  memorable 
subject  of  America,  unfortunately  without  effect, 

"  Be  to  their  faults  a  little  blind, 
Be  to  their  virtues  very  kind ; 
Let  all  their  thoughts  be  unconfined, 
And  clap  your  padlock  on  the  mind.'* 

Engage  the  people  by  their  affections,  convince 
their  reason,  and  they  will  be  loyal  from  the  only 
principle  that  can  make  loyalty  sincere,  vigorous,  or 
rational, — a  conviction  that  it  is  their  truest  interest, 
and  that  their  government  is  for  their  good.  Con- 
straint is  the  natural  parent  of  resistance,  and  a 
pregnant  proof  that  reason  is  not  on  the  side  of 
those  who  use.it.  You  must  all  remember  Lucian's 
pleasant  story;  Jupiter  and  a  countryman  were  walk- 


100  ERSKINE. 

ing  together,  conversing  with  great  freedom  and  fami- 
liarity upon  the  subject  of  heaven  and  earth.  The 
countryman  listened  with  attention  and  acquiescence, 
while  Jupiter  strove  only  to  convince  him;  but 
happening  to  hint  a  doubt,  Jupiter  turned  hastily 
round  and  threatened  him  with  his  thunder.  "  Ah ! 
ah  !"  says  the  countryman  :  "  now,  Jupiter,  I  know 
that  you  are  wrong ;  you  are  always  wrong  when  you 
appeal  to  your  thunder." 

This  is  the  case  with  me ;  I  can  reason  with  the 
people  of  England,  but  I  cannot  fight  against  the 
thunder  of  authority. 

Gentlemen,  this  is  my  defence  for  free  opinions. 
With  regard  to  myself,  I  am,  and  always  have  been, 
obedient  and  affectionate  to  the  law :  to  that  rule  of 
action,  as  long  as  I  exist,  I  shall  ever  give  my  voice 
and  my  conduct ;  but  I  shall  ever  do  as  I  have  done 
to-day,  maintain  the  dignity  of  my  high  profession, 
and  perform,  as  I  understand  them,  all  its  important 
dudes. 

EXTRACT    FROM  THE  SPEECH  IN  DEFENCE 
OF    MR.    FROST,  1793. 

Gentlemen,  it  is  impossible  for  me  to  form  any 
other  judgment  of  the  impression  which  such  a  pro- 
ceeding altogether  is  likely  to  make  upon  your  minds, 
but  from  that  which  it  makes  upon  my  own.  In  the 
first  place,  is  society  to  be  protected  by  the  breach 
of  those  confidences,  and  in  the  destruction  of  that 
security  and  tranquillity,  which  constitute  its  very 
essence  every  where,  but  which,  till  of  late,  most 
emphatically  characterized  the  life  of  an  Englishman  ? 
Is  government  to  derive  dignity  and  safety  by  means 
which  render  it  impossible  for  any  man  who  has  the 
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least  spark  of  honour  to  step  forward  to  serve  it  ?  Is 
the  time  come  when  obedience  to  the  law  and  correct- 
ness of  conduct  are  not  a  sufficient  protection  to  the 
subject,  but  that  he  must  measure  his  steps,  select  his 
expressions,  and  adjust  his  very  looks  in  the  most 
common  and  private  intercourses  of  life  ?  Must  an 
English  gentleman  in  future  fill  his  wine  by  a  measure, 
lest,  in  the  openness  of  his  soul,  and  whilst  believing 
his  neighbours  are  joining  with  him  in  that  happy 
relaxation  and  freedom  of  thought,  which  is  the  prime 
blessing  of  life,  he  should  find  his  character  blasted, 
and  his  person  in  a  prison  ?  Does  any  man  put  such 
constraint  upon  himself  in  the  most  private  moment 
of  his  life,  that  he  would  be  contented  to  have  his 
loosest  and  lightest  words  recorded,  and  set  in  array 
against  him  in  a  court  of  justice  ?  Thank  God,  the 
world  lives  very  differently,  or  it  would  not  be  worth 
living  in.  There  are  moments  when  jarring  opinions 
may  be  given  without  inconsistency,  when  Truth 
herself  may  be  sported  with  without  the  breach  of 
veracity ;  and  where  well-imagined  nonsense  is  not 
only  superior  to,  but  is  the  very  index  to  wit  and 
wisdom.  I  might  safely  assert,  taking  too,  for  the 
standard  of  my  assertion,  the  most  honourably  correct 
and  enlightened  societies  in  the  kingdom,  that  if  ma- 
lignant spies  were  properly  posted,  scarcely  a  dinner 
would  end  without  a  duel  and  an  indictment. 

When  I  came  down  this  morning,  and  found,  con- 
trary to  n?y  expectation,  that  we  were  to  be  stuffed 
into  this  miserable  hole  in  the  wall  *,  to  consume  our 

*  The  kings's  bench  sat  in  the  small  court  of 
common  pleas,  the  impeachment  having  shut  up  its 
own  court — Edit. 
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constitutions :  suppose  1  had  muttered  along  through 
the  gloomy  passages,  What,  is  this  cursed  trial  of 
Hastings  going  on  again  ?  Are  we  to  have  no  respite  ? 
Are  we  to  die  of  the  asthma  in  this  damned  corner  ? 
I  wish  to  God  that  the  roof  would  come  down  and 
abate  the  impeachment,  lords,  commons,  and  all 
together.  Such  a  wish  proceeding  from  the  mind 
would  be  desperate  wickedness,  and  the  serious  ex- 
pression of  it  a  high  and  criminal  contempt  of  par- 
liament. Perhaps  the  bare  utterance  of  such  words, 
even  without  meaning,  would  be  irreverend  and 
foolish ;  but  still,  if  such  expressions  had  been  gravely 
imputed  to  me  as  the  result  of  a  malignant  mind, 
seeking  the  destruction  of  the  lords  and  commons  of 
England,  how  would  they  have  been  treated  in  the 
house  of  commons,  on  a  motion  for  my  expulsion  ? 
How  !  The  witness  would  have  been  laughed  out  of 
the  house  before  he  had  half  finished  his  evidence,  and 
would  have  been  voted  to  be  too  great  a  blockhead  to 
deserve  a  worse  character.  Many  things  are  indeed 
wrong  and  reprehensible,  that  neither  do  nor  can 
become  the  objects  of  criminal  justice,  because  the 
happiness  and  security  of  social  life,  which  are  the 
very  end  and  object  of  all  law  and  justice,  forbid  the 
communication  of  them ;  because  the  spirit  of  a 
gentleman,  which  is  the  most  refined  morality,  either 
shuts  men's  ears  against  what  should  not  be  heard,  or 
closes  their  lips  with  the  sacred  seal  of  honour. 

This  tacit  but  well-understood  and  delightful  com- 
pact of  social  life  is  perfectly  consistent  with  its 
safety.  The  security  of  free  governments  and  the 
unsuspecting  confidence  of  every  man  who  lives  under 
them,  are  not  only  compatible  but  inseparable.  It  is 
easy  to  distinguish  where  the  public  duty  calls  for  the 
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violation  of  the  private  one :  criminal  intention,  but 
not  indecent  levities,  not  even  grave  opinions  uncon- 
nected with  conduct,  are  to  be  exposed  to  the  magi- 
strate ;  and  when  men,  which  happens  but  seldom, 
without  the  honour  or  the  sense  to  make  the  due 
distinctions,  force  .complaints  upon  governments, 
which  they  can  neither  approve  of  nor  refuse  to  act 
upon,  it  becomes  the  office  of  juries,  as  it  is  yours 
to-day,  to  draw  the  true  line  in  their  judgments, 
measuring  men's  conduct  by  the  safe  standards  of 
human  life  and  experience. 

Gentlemen,  the  misery  and  disgrace  of  society 
under  the  lash  of  informers,  running  before  the  law 
and  hunting  men  through  the  privacies  of  domestic 
life,  is  described  by  a  celebrated  speaker*  with  such 
force  and  beauty  of  eloquence,  that  I  will  close  my 
observations  on  this  part  of  the  subject,  by  repeating 
what  cannot,  I  am  persuaded,  be  uttered  amongst 
Englishmen  without  sinking  deep  into  their  hearts  : 
"  A  mercenary  informer  knows  no  distinction.  Under 
such  a  system,  the  obnoxious  people  are  slaves,  not 
only  to  the  government,  but  they  live  at  the  mercy  of 
every  individual ;  they  are  at  once  the  slaves  of  the 
whole  community  and  of  every  part  of  it ;  and  the 
worst  and  most  unmerciful  men  are  those  on  whose 
goodness  they  most  depend. 

"  In  this  situation  men  not  only  shrink  from  the 
frowns  of  a  stern  magistrate,  but  are  obliged  to  fly 
from  their  very  species.  The  seeds  of  destruction  are 
sown  in  civil  intercourse,  and  in  social  habitudes. 
The  blood  of  wholesome  kindred  is  infected.  Their 
tables  and  beds  are  surrounded  with  snares.  All  the 

*  Edmund  Burke. 


104  ERSKINE. 

means  given  by  Providence  to  make  life  safe  and 
comfortable  are  perverted  into  instruments  of  terror 
and  torment.  This  species  of  universal  subserviency, 
that  makes  the  very  servant  who  waits  behind  your 
chair  the  arbiter  of  your  life  and  fortune,  has  such  a 
tendency  to  degrade  and  abase  mankind,  and  to  de- 
prive them  of  that  assured  and  liberal  state  of  mind 
which  alone  can  make  us  what  we  ought  to  be,  that 
I  vow  to  God,  I  would  sooner  bring  myself  to  put  a 
man  to  immediate  death  for  opinions  I  disliked,  and 
so  to  get  rid  of  the  man  and  his  opinions  at  once,  than 
to  fret  him  with  a  feverish  being,  tainted  with  the  jail 
distemper  of  a  contagious  servitude,  to  keep  him  above 
ground  an  animated  mass  of  putrefaction,  corrupted 
himself,  and  corrupting  all  about  him." 

If  these  sentiments  apply  so  justly  to  the  reproba- 
tion of  persecution  for  opinions,  even  for  opinions 
which  the  laws,  however  absurdly,  inhibit ;  for  opi- 
nions, though  certainly  and  maturely  entertained, 
though  publicly  professed,  and  though  followed  up 
by  corresponding  conduct;  how  irresistibly  do  they 
devote  to  contempt  and  execration  all  evesdropping 
attacks  upon  loose  conversations,  casual  or  convivial, 
more  especially  when  proceeding  from  persons  con- 
forming to  all  the  religious  and  civil  institutions  of 
the  state,  unsupported  by  general  and  avowed  profes- 
sion, and  not  merely  unconnected  with  conduct,  but 
scarcely  attended  with  recollection  or  consciousness ! 
Such  a  vexatious  system  of  inquisition,  the  disturber 
of  household  peace,  began  and  ended  with  the  star- 
chamber  ;  the  venerable  law  of  England  never  knew 
it;  her  noble,  dignified,  and  humane  policy  soars 
above  the  little  irregularities  of  our  lives,  and  disdains 
to  enter  our  closets  without  a  warrant  founded  upon 
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complaint.  Constructed  by  man  to  regulate  human 
infirmities,  and  not  by  God  to  guard  the  purity  of 
angels,  it  leaves  to  us  our  thoughts,  our  opinions,  and 
our  conversations,  and  punishes  only  overt  acts  of 
contempt  and  disobedience  to  her  authority. 

EXTRACT     FROM     THE     SPEECH     FOR     MR. 
WALKER,  1794. 

Unjust  prosecutions  lead  to  the  ruin  of  all  govern- 
ments. Whoever  will  look  back  to  the  history  of  the 
world  in  general,  and  of  our  own  particular  country, 
will  be  convinced,  that  exactly  as  prosecutions  have 
been  cruel  and  oppressive,  and  maintained  by  inade- 
quate and  unrighteous  evidence,  in  the  same  propor- 
tion, and  by  the  same  means,  their  authors  have  been 
destroyed  instead  of  being  supported  by  them ;  as 
often  as  the  principles  of  our  ancient  laws  have  been 
departed  from  in  weak  and  wicked  times,  so  often  the 
governments  that  have  violated  them  have  been  sud- 
denly crumbled  into  dust ;  and  therefore  wishing,  as  I 
most  sincerely  do,  the  preservation  and  prosperity  of 
our  happy  constitution,  I  desire  to  enter  my  protest 
against  its  being  supported  by  means  that  are  likely 
to  destroy  it.  Violent  proceedings  bring  on  the  bit- 
terness of  retaliation,  until  all  justice  and  moderation 
are  trampled  down  and  subverted;  witness  those 
sanguinary  prosecutions  previous  to  the  awful  period 
in  the  last  century,  when  Charles  the  first  fell :  that 
unfortunate  prince  lived  to  lament  those  vindictive 
judgments  by  which  his  impolitic,  infatuated  followers 
imagined  they  were  supporting  his  throne :  he  lived 
to  see  how  they  destroyed  it ;  his  throne,  undermined 
by  violence,  sunk  under  him,  and  those  who  shook  it 
were  guilty  in  their  turn  (such  is  the  natural  order  of 
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injustice)  not  only  of  similar  but  of  worse  and  more 
violent  wrongs ;  witness  the  fate  of  the  unhappy  Earl 
of  Strafford,  who,  when  he  could  not  be  reached  by 
the  ordinary  laws,  was  impeached  in  the  house  of 
commons,  and  who,  when  still  beyond  the  con- 
sequences of  that  judicial  proceeding,  was  at  last 
destroyed  by  the  arbitrary  wicked  mandate  of  the 
legislature.  James  the  second  lived  to  ask  assistance 
in  the  hour  of  his  distress,  from  those  who  had  been 
cut  off  from  the  means  of  giving  it  by  unjust  prosecu- 
tions ;  he  lived  to  ask  support  from  the  Earl  of  Bedford 
after  his  son,  the  unfortunate  Lord  Russel,  had  fallen 
under  the  axe  of  injustice :  "  I  once  had  a  son," 
said  that  noble  person,  "  who  could  have  served  your 
majesty  upon  this  occasion,*'  but  there  was  then  none 
to  assist  him. 

I  cannot  possibly  tell  how  others  feel  upon  these 
subjects,  but  I  do  know  how  it  is  their  interest  to  feel 
concerning  them  :  we  ought  to  be  persuaded  that  the 
only  way  by  which  government  can  be  honourably 
or  safely  supported  is  by  cultivating  the  love  and 
affection  of  the  people ;  by  showing  them  the  value 
of  the  constitution  by  its  protection ;  by  making  them 
understand  its  principles  by  the  practical  benefits 
derived  from  them ;  and  above  all,  by  letting  them 
feel  their  security  in  the  administration  of  law  and 
justice.  What  is  it  in  the  present  state  of  that  un- 
happy kingdom,  the  contagion  of  which  fills  us  with 
such  alarm,  that  is  the  just  object  of  terror  ?  what, 
but  that  accusation  and  conviction  are  the  same,  and 
that  a  false  witness  or  power  without  evidence  is  a 
warrant  for  death !  Not  so  here ; — long  may  the 
countries  differ  ! — and  I  am  asking  for  nothing  more, 
than  that  you  should  decide  according  to  our  own 
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wholesome  rules,  by  which  our  government  was 
established,  and  by  which  it  has  been  ever  protected. 
Put  yourselves,  gentlemen,  in  the  place  of  the  defend- 
ants, and  let  me  ask,  if  you  were  brought  before  your 
country,  upon  a  charge  supported  by  no  other  evidence 
than  that  which  you  have  heard  to-day,  and  encoun- 
tered by  that  which  I  have  stated  to  you,  what  would 
you  say,  or  your  children  after  you,  if  you  were  touched 
in  your  persons  or  your  properties  by  a  conviction  ? 
May  you  never  be  put  to  such  reflections,  nor  the 
country  to  such  disgrace !  The  best  service  we  can 
render  to  the  public  is,  that  we  should  live  like  one 
harmonious  family,  that  we  should  banish  all  animo- 
sities, jealousies,  and  suspicions  of  one  another;  and 
that,  living  under  the  protection  of  a  mild  and  im- 
partial justice,  we  should  endeavour,  with  one  heart, 
according  to  our  best  judgments,  to  advance  the  free- 
dom and  maintain  the  security  of  Great  Britain. 

EXTRACTS  FROM  THE  SPEECH  1ST  DEFENCE    OF 
MR.  HARDY. 

Before  I  advance  to  the  regular  consideration  of 
this  great  cause,  either  as  it  regards  the  evidence  or 
the  law,  I  wish  first  to  put  aside  all  that  I  find  in 
the  speech  of  my  learned  friend,  the  attorney-general, 
which  is  either  collateral  to  the  merits,  or  in  which  I 
can  agree  with  him.  First  then,  in  the  name  of  the 
prisoner,  and  speaking  his  sentiments,  which  are  well 
known  to  be  my  own  also,  I  concur  in  the  eulogium 
which  you  have  heard  upon  the  constitution  of  our 
wise  forefathers.  But  before  this  eulogium  can  have 
any  just  or  useful  application,  we  ought  to  reflect  upon 
what  it  is  which  entitles  this  constitution  to  the  praise 
so  justly  bestowed  upon  it.  To  say  nothing  at  present 
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of  its  most  essential  excellence,  or  rather  the  very  soul 
of  it,  viz.  the  share  the  people  ought  to  have  in  their 
government,  by  a  pure  representation,  for  the  assertion 
of  which  the  prisoner  stands  arraigned  as  a  traitor 
before  you  ;  what  is  it  that  distinguishes  the  govern- 
ment of  England  from  the  most  despotic  monarchies  ? 
What,  but  the  security  which  the  subject  enjoys  in 
a  trial  and  judgment  by  his  equals ;  rendered  doubly 
secure  as  being  part  of  a  system  of  law  which  no  ex- 
pediency can  warp,  and  which  no  power  can  abuse 
with  impunity  ? 

The  attorney-general's  second  preliminary  observa- 
tion I  equally  agree  to.  I  anxiously  wish  with  him 
that  you  shall  bear  in  memory  the  anarchy  which  is 
desolating  France.  Before  I  sit  down,  I  may  per- 
haps, in  my  turn,  have  occasion  to  reflect  a  little  upon 
its  probable  causes;  but  waiting  a  season  for  such 
reflections,  let  us  first  consider  what  the  evil  is  which 
has  been  so  feelingly  lamented,  as  having  fallen  on 
that  unhappy  country.  It  is,  that  under  the  dominion 
of  a  barbarous  state  necessity,  every  protection  of  law 
is  abrogated  and  destroyed  :  it  is,  that  no  man  can  say, 
under  such  a  system  of  alarm  and  terror,  that  his  life, 
his  liberty,  his  reputation,  or  any  one  human  blessing, 
is  secure  to  him  for  a  moment :  it  is,  that,  if  accused 
of  federalism,  or  moderatism,  or  incivism,  or  of  what- 
ever else  the  changing  fashions  and  factions  of  the  day 
shall  have  lifted  up  into  high  treason  against  the 
state,  he  must  see  his  friends,  his  family,  and  the 
light  of  heaven,  no  more:  the  accusation  and  the 
sentence  being  the  same,  following  one  another  as  the 
thunder  pursues  the  flash.  Such  has  been  the  state 
of  England ;  such  is  the  state  of  France :  and  how 
then,  since  they  are  introduced  to  you  for  application, 
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ought  they  in  reason  and  sobriety  to  be  applied  ?  If 
this  prosecution  has  been  commenced  (as  it  is  asserted) 
to  avert  from  Great  Britain  the  calamities  incident  to 
civil  confusion,  leading  in  its  issues  to  the  deplorable 
condition  of  France ;  I  call  upon  you,  gentlemen,  to 
avert  such  calamity  from  falling  upon  my  client,  and 
through  his  side  upon  yourselves  and  upon  our  coun- 
try. Let  not  him  suffer  under  vague  expositions  of 
tyrannical  laws,  more  tyrannically  executed.  Let  not 
him  be  hurried  away  to  pre-doomed  execution,  from 
an  honest  enthusiasm  for  the  public  safety.  I  ask 
for  him  a  trial  by  this  applauded  constitution  of  our 
country  :  I  call  upon  you  to  administer  the  law  to 
him,  according  to  our  own  wholesome  institutions,  by 
its  strict  and  rigid  letter :  however  you  may  eventually 
disapprove  of  any  part  of  his  conduct,  or  viewing  it 
through  a  false  medium,  may  think  it  even  wicked, 
I  claim  for  him,  as  a  subject  of  England,  that  the  law 
shall  decide  upon  its  criminal  denomination :  I  pro- 
test, in  his  name,  against  all  appeals  to  speculations 
concerning  consequences,  when  the  law  commands  us 
to  look  only  to  intentions.  If  the  state  be  threatened 
with  evils,  let  parliament  administer  a  prospective 
remedy,  but  let  the  prisoner  hold  his  life  under  the 
law. 

Gentlemen,  I  ask  this  solemnly  of  the  court,  whose 
justice  I  am  persuaded  will  afford  it  to  me ;  I  ask  it 
more  emphatically  of  you,  the  jury,  who  are  called 
upon  your  oaths  to  make  a  true  deliverance  of  your 
countryman  from  this  charge ;  but  lastly,  and  chiefly, 
I  implore  it  of  Him  in  whose  hands  are  all  the  issues 
of  life,  whose  humane  and  merciful  eye  expands  itself 
over  all  the  transactions  of  mankind ;  at  whose  com- 
mand nations  rise,  and  fall,  and  are  regenerated; 
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without  whom  not  a  sparrow  falleth  to  the  ground ; 
I  implore  it  of  God  himself,  that  he  will  fill  your 
minds  with  the  spirit  of  justice  and  of  truth;  so  that 
you  may  be  able  to  find  your  way  through  the  laby- 
rinth of  matter  laid  before  you,  a  labyrinth  in  which 
no  man's  life  was  ever  before  involved,  in  the  annals 
of  British  trial,  nor  indeed  in  the  whole  history  of 
human  justice  or  injustice. 

#  *  *  *  # 

Surely  the  admonition  of  this  supereminent  judge 
(Lord  Hale)  ought  to  sink  deep  into  the  heart  of 
every  judge,  and  of  every  juryman,  who  is  called  to 
administer  justice  under  this  statute;  above  all,  in 
the  times  and  under  the  peculiar  circumstances  which 
assemble  us  in  this  place.  Honourable  men,  feeling, 
as  they  ought,  for  the  safety  of  government,  and  the 
tranquillity  of  the  country,  and  naturally  indignant 
against  those  who  are  supposed  to  have  brought  them 
into  peril,  ought  for  that  very  cause  to  proceed  with 
more  abundant  caution,  lest  they  should  be  surprised 
by  their  resentments  or  their  fears;  they  ought  to 
advance  in  the  judgments  they  form  by  slow  and 
trembling  steps;  they  ought  even  to  fall  back  and 
look  at  every  thing  again,  lest  a  false  light  should 
deceive  them,  admitting  no  fact  but  upon  the  found- 
ation of  clear  and  precise  evidence,  and  deciding 
upon  no  intention  that  does  not  result  with  equal 
clearness  from  the  fact.  This  is  the  universal  demand 
of  justice  in  every  case  criminal  or  civil :  how  much 
more  then  in  this,  when  the  judgment  is  every  mo- 
ment in  danger  of  being  swept  away  into  the  fathom- 
less abyss  of  a  thousand  volumes ;  where  there  is  no 
anchorage  for  the  understanding ;  where  no  reach  of 
thought  can  look  round  in  order  to  compare  their 
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points ;  nor  any  memory  be  capacious  enough  to  re- 
tain even  the  imperfect  relation  that  can  be  collected 
from  them  ? 

Gentlemen,  my  mind  is  the  more  deeply  affected 
with  this  consideration  by  a  very  recent  example  in 
that  monstrous  phenomenon  which,  under  the  name 
of  a  trial,  has  driven  us  out  of  Westminster  Hall  for 
a  large  portion  of  my  professional  life.  No  man  is  less 
disposed  than  I  am  to  speak  lightly  of  great  state 
prosecutions,  which  bind  to  their  duty  those  who  have 
no  other  superiors,  nor  any  other  control ;  last  of  all 
am  I  capable  of  even  glancing  a  censure  against  those 
who  have  led  to  or  conducted  the  impeachment,  be- 
cause I  respect  and  love  many  of  them,  and  know 
them  to  be  amongst  the  best  and  wisest  men  in  the 
nation.  I  know  them  indeed  so  well,  as  to  be  per- 
suaded that  could  they  have  foreseen  the  vast  field  it 
was  to  open,  and  the  length  of  time  it  was  to  occupy, 
they  never  would  have  engaged  in  it ;  for  I  defy  any 
man,  not  illuminated  by  the  divine  spirit,  to  say, 
with  the  precision  and  certainty  of  an  English  judge 
deciding  upon  evidence  before  him,  that  Mr.  Hastings 
is  guilty  or  not  guilty :  for  who  knows  what  is  before 
him,  or  what  is  not  ?  Many  have  carried  what  they 
knew  to  their  graves,  and  the  living  have  lived  long 
enough  to  forget  it.  Indeed  I  pray  God  that  such 
another  proceeding  may  never  exist  in  England ;  be- 
cause I  consider  it  as  a  dishonour  to  the  constitution, 
and  that  it  brings,  by  its  example,  insecurity  into  the 
administration  of  justice  *.  Every  man  in  civilized 

*  It  was  the  good  fortune  of  Mr.  Erskine  to  remedy, 
in  his  own  person,  the  evil  thus  complained  of,  when 
he  presided  as  chancellor  on  the  trial  of  Lord  Melville. 
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society  has  a  right  to  hold  his  life,  liberty,  property, 
and  reputation,  under  plain  laws  that  can  be  well 
understood,  and  is  entitled  to  have  some  limited  spe- 
cific part  of  his  conduct  compared  and  examined  by 
their  standard;  but  he  ought  not  for  seven  years, 
no,  nor  for  seven  days,  to  stand  as  a  criminal  before 
the  highest  human  tribunal,  until  judgment  is  bewil- 
dered and  confounded,  to  come  at  last,  perhaps,  to 
defend  himself,  broken  down  with  fatigue  and  dispirited 
with  anxiety,  which,  indeed,  is  my  own  condition  at 
this  moment,  who  am  only  stating  the  case  of  another 
— What  then  must  be  the  condition  of  the  unfortunate 
person  whom  you  are  trying  ? 

***** 

In  this  assimilation  of  the  writings  of  the  societies 
to  the  writings  of  the  Duke  of  Richmond  and  others, 
I  do  not  forget  that  it  has  been  truly  said  by  the  lord 
chief  justice,  in  the  course  of  this  very  cause,  that  ten 
or  twenty  men's  committing  crimes  furnishes  no  de- 
fence for  other  men  in  committing  them.  Certainly 
it  does  not ;  and  I  fly  to  no  such  sanctuary ;  but  in 
trying  the  prisoner's  intentions,  and  the  intentions  of 
those  with  whom  he  associated  and  acted,  if  I  can 
show  them  to  be  only  insisting  upon  the  same  prin- 
ciples that  have  distinguished  the  most  eminent  men 
for  wisdom  and  virtue  in  the  country,  it  will  not  be 
very  easy  to  declaim  or  argue  diem  into  the  pains  of 
death,  whilst  our  bosoms  are  glowing  with  admiration 
at  the  works  of  those  very  persons  who  would  condemn 
them. 

Gentlemen,  it  has  been  too  much  the  fashion  of  late 
to  overlook  the  genuine  source  of  all  human  authority, 
but  more  especially  totally  to  forget  the  character  of 
the  British  house  of  commons  as  a  representative  of 
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the  people ;  whether  this  has  arisen  from  that  assem- 
bly's having  itself  forgotten  it,  would  be  indecent  for 
me  to  inquire  into  or  to  insinuate ;  but  I  shall  preface 
the  authorities  which  I  mean  to  collect  in  support  of 
the  prisoner,  with  the  opinion  on  that  subject  of  a 
truly  celebrated  writer,  whom  I  wish  to  speak  of  with 
great  respect :  I  should  indeed  be  ashamed,  particu- 
larly at  this  moment,  to  name  him  invidiously,  whilst 
he  is  bending  beneath  the  pressure  of  a  domestic  mis- 
fortune, which  no  man  out  of  his  own  family  laments 
more  sincerely  than  I  do  *.  No  difference  of  opinion 
can  ever  make  me  forget  to  acknowledge  the  sublimity 
of  his  genius,  the  vast  reach  of  his  understanding,  and 
his  universal  acquaintance  with  the  histories  and  con- 
stitutions of  nations ;  I  also  disavow  the  introduction 
of  the  writings,  with  the  view  of  involving  the  author 
in  any  apparent  inconsistencies,  which  would  tend, 
indeed,  to  defeat  rather  than  to  advance  my  purpose. 
I  stand  here  to-day  to  claim  at  your  hands  a  fair  and 
charitable  interpretation  of  human  conduct,  and  I 
shall  not  set  out  with  giving  an  example  of  unchari- 
tableness.  A  man  may  have  reason  to  change  his 
opinions,  or  perhaps  the  defect  may  be  in  myself, 
who  collect  that  they  are  changed  ;  I  leave  it  to  God 
to  judge  of  the  heart — my  wish  is,  that  Christian 
charity  may  prevail ;  that  the  public  harmony,  which 
has  been  lost,  may  be  restored  ;  that  all  England  may 
reunite  in  the  bonds  of  love  and  affection  ;  and  that, 
when  the  court  is  broken  up  by  the  acquittal  of  the 
prisoners,  all  heart-burnings  and  animosities  may 
cease ;  that,  whilst  yet  we  work  in  the  light,  we  may 
try  how  we  can  save  our  country  by  a  common  effort ; 

*  Mr.  Burke's  son  was  then  dying. 


114  ERSKINE. 

and  that,  instead  of  shamelessly  setting  one  half  of 
society  against  the  other  by  the  force  of  armed  associ- 
ations, and  the  terrors  of  courts  of  justice,  our  spirits 
and  our  strength  may  be  combined  in  the  glorious 
cause  of  our  country.  By  this,  I  do  not  mean  in  the 
cause  of  the  present  war,  which  I  protest  against  as 
unjust,  calamitous,  and  destructive ;  but  this  is  not 
the  place  for  such  a  subject,  I  only  advert  to  it  to 
prevent  mistake  or  misrepresentation. 

The  history  and  character  of  the  English  house  of 
commons  was  formerly  thus  described  by  Mr.  Burke : 
"  The  house  of  commons  was  supposed  originally  to 
be  no  part  of  the  standing  government  of  this  country, 
but  was  considered  as  a  control  issuing  immediately 
from  the  people,  and  speedily  to  be  resolved  into  the 
mass  from  whence  it  arose :  in  this  respect  it  was  in 
the  higher  part  of  government  what  juries  are  in  the 
lower.  The  capacity  of  a  magistrate  being  transitory, 
and  that  of  a  citizen  permanent,  the  latter  capacity,  it 
was  hoped,  would  of  course  preponderate  in  all  dis- 
cussions, not  only  between  the  people  and  the  standing 
authority  of  the  crown,  but  between  the  people  and 
the  fleeting  authority  of  the  house  of  commons  itself. 
It  was  hoped,  that  being  of  a  middle  nature,  between 
subject  and  government,  they  would  feel  with  a  more 
tender  and  a  nearer  interest  every  thing  that  concerned 
the  people,  than  the  other  remoter  and  more  perma- 
nent parts  of  legislature. 

"  Whatever  alterations  time  and  the  necessary  ac- 
commodation of  business  may  have  introduced,  this 
character  can  never  be  sustained,  unless  the  house  of 
commons  shall  be  made  to  bear  some  stamp  of  the 
actual  disposition  of  the  people  at  large:  it  would 
(among  public  misfortunes)  be  an  evil  more  natural 
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and  tolerable,  that  the  house  of  commons  should  be 
infected  with  every  epidemical  frenzy  of  the  people,  as 
this  would  indicate  some  consanguinity,  some  sym- 
pathy of  nature  with  their  constituents,  than  that  they 
should,  in  all  cases,  be  wholly  untouched  by  the  opi- 
nions and  feelings  of  the  people  out  of  doors.  By 
this  want  of  sympathy  they  would  cease  to  be  a  house 
of  commons. 

"  The  virtue,  spirit,  and  essence  of  a  house  of 
commons,  consists  in  its  being  the  express  image  of 
the  feelings  of  the  nation.  It  was  not  instituted  to 
be  a  control  upon  the  people,  as  of  late  it  has  been 
taught,  by  a  doctrine  of  the  most  pernicious  tendency, 
but  as  a  control  for  the  people." 

He  then  goes  on  to  say,  that  to  give  a  technical 
shape,  a  colour,  dress,  and  duration  to  popular  opinion, 
is  the  true  office  of  a  house  of  commons.  Mr.  Burke 
is  unquestionably  correct ;  the  control  upon  the  people 
is  the  king's  majesty,  and  the  hereditary  privileges  of 
the  peers ;  the  balance  of  the  state  is  the  control  for 
the  people  upon  both,  in  the  existence  of  the  house  of 
commons  ;  but  how  can  that  control  exist  for  the 
people,  unless  they  have  the  actual  election  of  the 
house  of  commons,  which,  it  is  most  notorious,  they 
have  not  ?  J  hold  in  my  hand  a  state  of  the  repre- 
sentation which,  if  the  thing  were  not  otherwise  noto- 
rious, I  would  prove  to  have  been  lately  offered  in 
proof  to  the  house  of  commons,  by  an  honourable 
friend  of  mine  now  present,  whose  motion  I  had  the 
honour  to  second,  where  it  appeared  that  twelve  thou- 
sand people  return  near  a  majority  of  the  house  of 
commons,  and  those,  again,  under  the  control  of  about 
two  hundred.  But  though  these  facts  were  admitted, 
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all  redress,  and  even  discussion,  was  refused.  What 
ought  to  be  said  of  a  house  of  commons  that  so  con- 
ducts itself,  it  is  not  for  me  to  pronounce;  I  will 
appeal,  therefore,  to  Mr.  Burke,  who  says,  "  that  a 
house  of  commons,  which  in  all  disputes  between  the 
people  and  administration  presumes  against  the  people, 
which  punishes  their  disorders,  but  refuses  even  to 
inquire  into  their  provocations,  is  an  unnatural,  mon- 
strous state  of  things  in  the  constitution." 

But  this  is  nothing :  Mr.  Burke  goes  on  afterwards 
to  give  a  more  full  description  of  parliament,  and  in 
stronger  language  (let  the  solicitor-general  take  it 
down  for  his  reply)  than  any  that  has  been  employed 
by  those  who  are  to  be  tried  at  present  as  conspirators 
against  its  existence.  I  read  the  passage,  to  warn  you 
against  considering  hard  words  against  the  house  of  com- 
mons as  decisive  evidence  of  treason  against  the  king. 
The  passage  is  in  a  well-known  work,  called  Thoughts 
on  the  Causes  of  the  present  Discontents ;  and  such 
discontents  will  always  be  present  whilst  their  causes 
c-ont.inue.  The  word  present  will  apply  just  as  well 
now,  and  much  better  than  to  the  times  when  the 
honourable  gentleman  wrote  his  book;  for  we  are  now 
in  the  heart  and  bowels  of  another  war,  and  groaning 
under  its  additional  burdens.  I  shall  therefore  leave 
it  to  the  learned  gentleman,  who  is  to  reply,  to  show 
us  what  has  happened  since  our  author  wrote,  which 
renders  the  parliament  less  liable  to  the  same  obser- 
vations now. 

"  It  must  be  always  the  wish  of  an  unconstitutional 
statesman,  that  a  house  of  commons,  who  are  entirely 
dependent  upon  him,  should  have  every  right  of  the 
people  entirely  dependent  upon  their  pleasure.  For 


ERSKINE.  117 

it  was  soon  discovered  that  the  forms  of  a  free,  and 
the  ends  of  an  arbitrary  government,  were  things  not 
altogether  incompatible. 

"  The  power  of  the  crown,  almost  dead  and  rotten 
as  prerogative,  has  grown  up  anew,  with  much  more 
strength  and  far  less  odium,  under  the  name  of  in- 
fluence. An  influence  which  operated  without  noise 
and  violence;  which  converted  the  very  antagonist 
into  the  instrument  of  power ;  which  contained  in 
itself  a  perpetual  principle  of  growth  and  renovation ; 
and  which  the  distresses  and  the  prosperity  of  the 
country  equally  tended  to  augment,  was  an  admirable 
substitute  for  a  prerogative,  that,  being  only  the  off- 
spring of  antiquated  prejudices,  had  moulded  in  its 
original  stamina  irresistible  principles  of  decay  and 
dissolution." 

What  is  this  but  saying  that  the  house  of  commons 
is  a  settled  and  scandalous  abuse  fastened  upon  the 
people,  instead  of  being  an  antagonist  power  for  their 
protection ;  an  odious  instrument  of  power  in  the  hands 
of  the  crown,  instead  of  a  popular  balance  against  it  ? 
Did  Mr.  Burke  mean  that  the  prerogative  of  the 
crown,  properly  understood  and  exercised,  was  an 
antiquated  prejudice  ?  Certainly  not ;  because  his 
attachment  to  a  properly  balanced  monarchy  is  no- 
torious :  why  then  is  it  to  be  fastened  upon  the  pri- 
soners, that  they  stigmatize  monarchy,  when  they  also 
exclaim  only  against  its  corruptions  ?  In  the  same 
manner,  when  he  speaks  of  the  abuses  of  parliament, 
would  it  be  fair  to  Mr.  Burke  to  argue,  from  the  strict 
legal  meaning  of  the  expression,  that  he  included, 
in  the  censure  on  parliament,  the  king's  person,  or 
majesty,  which  is  part  of  the  parliament?  In  ex- 
amining the  work  of  an  author,  you  must  collect  the 
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sense  of  his  expressions  from  the  subject  he  is  dis- 
cussing; and  if  he  is  writing  of  the  house  of  com- 
mons as  it  affects  the  structure  and  efficacy  of  the 
government,  you  ought  to  understand  the  word  par- 
liament so  as  to  meet  the  sense  and  obvious  meaning 
of  the  writer.  Why  then  is  this  common  justice  re- 
fused to  others  ?  Why  is  the  word  parliament  to  be 
taken  in  its  strictest  and  least  obvious  sense  against  a 
poor  shoemaker,  or  any  plain  tradesman  at  a  Sheffield 
club,  while  it  is  interpreted  in  its  popular,  though  less 
correct  acceptation,  in  the  works  of  the  most  dis- 
tinguished scholar  of  the  age  ?  Add  to  this,  that  the 
cases  are  not  at  all  similar :  for  Mr.  Burke  uses  the 
word  parliament  throughout,  when  he  is  speaking  of 
the  house  of  commons;  without  any  concomitant 
words  which  convey  an  explanation,  but  the  sense  of 
his  subject ;  whereas  parliament  is  fastened  upon  the 
prisoner  as  meaning  something  beyond  the  house  of 
commons,  when  it  can  have  no  possible  meaning  be- 
yond it;  since  from  the  beginning  to  the  end  it  is 
joined  with  the  words  representation  of  the  people . 
the  representation  of  the  people  in  parliament !  Does 
not  this  most  palpably  mean  the  house  of  commons, 
when  we  know  that  the  people  have  no  representation 
in  either  of  the  other  branches  of  the  government  ? 

A  letter  has  been  read  in  evidence  from  Mr.  Hardy 
to  Mr.  Fox,  where  he  says  their  object  was  universal 
representation.  Did  Mr.  Fox  suppose,  when  he  re- 
ceived this  letter,  that  it  was  from  a  nest  of  republi- 
cans, clamouring  publicly  for  an  universal  representa- 
tive constitution  like  that  of  France?  If  he  had, 
would  he  have  sent  the  answer  he  did,  and  agreed  to 
present  their  petition  ?  They  wrote  also  to  the  society 
of  the  friends  of  the  people,  and  invited  them  to  send 
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delegates  to  the  convention :  the  attorney-general,  who 
has  made  honourable  and  candid  mention  of  that  body, 
will  not  suppose  that  it  would  have  contented  itself 
with  refusing  the  invitation  in  terms  of  cordiality  and 
regard,  if  with  all  the  knowledge  they  had  of  their 
transactions,  they  had  conceived  themselves  to  have 
been  invited  to  the  formation  of  a  body,  which  was 
to  overrule  and  extinguish  all  the  authorities  of  the 
state :  yet  upon  the  perversion  of  these  two  terms, 
parliament  and  convention,  against  their  natural  in- 
terpretation, against  a  similar  use  of  them  by  others, 
and  against  the  solemn  explanation  of  them  by  the 
crown's  own  witnesses,  this  whole  fabric  of  terror  and 
accusation  stands  for  its  support :  letters,  it  seems, 
written  to  other  people,  are  to  be  better  understood  by 
the  gentlemen  round  this  table,  who  never  saw  them  till 
months  after  they  were  written,  than  by  those  to  whom 
they  were  addressed  and  sent ;  and  no  right  interpre- 
tation, forsooth,  is  to  be  expected  from  writings  when 
pursued  in  their  regular  series,  but  they  are  to  be  made 
distinct  by  binding  them  up  in  a  large  volume,  along- 
side of  others  totally  unconnected  with  them,  and  the 
very  existence  of  whose  authors  was  unknown  to  one 
another. 

I  will  now,  gentlemen,  resume  the  reading  of  an- 
other part  of  Mr.  Burke,  and  a  pretty  account  it  is  of 
this  same  parliament:  "  They  who  will  not  conform 
their  conduct  to  the  public  good,  and  cannot  support 
it  by  the  prerogative  of  the  crown,  have  adopted  a 
new  plan.  They  have  totally  abandoned  the  shattered 
and  old-fashioned  fortress  of  prerogative,  and  made  a 
lodgment  in  the  stronghold  of  parliament  itself.  If 
they  have  any  evil  design  to  which  there  is  no  ordinary 
legal  power  commensurate,  they  bring  it  into  parlia- 


120  ERSKIN'E. 

ment  There  the  whole  is  executed  from  the  begin- 
ning to  the  end;  and  the  power  of  obtaining  their 
object  absolute ;  and  the  safety  in  the  proceeding 
perfect ;  no  rules  to  confine,  nor  after -reckonings  to 
terrify.  For  parliament  cannot,  with  any  great  pro- 
priety, punish  others,  for  things  in  which  they  them- 
selves have  been  accomplices.  Thus  its  control  upon 
the  executory  power  is  lost." 

This  is  a  proposition  universal.  It  is  not  that  the 
popular  control  was  lost  under >  this  or  that  admini- 
stration, but,  generally,  that  the  people  have  no  control 
in  the  house  of  commons.  Let  any  man  stand  up  and 
say  that  he  disbelieves  this  to  be  the  case ;  I  believe 
he  would  find  nobody  to  believe  him.  Mr.  Burke 
pursues  the  subject  thus  :  "  The  distempers  of  mon- 
archy v/ere  the  great  subjects  of  apprehension  and 
redress  in  the  last  century ;  in  this,  the  distempers  of 
parliament."  Here  the  word  parliament,  and  the 
abuses  belonging  to  it,  are  put  in  express  opposition 
to  the  monarchy,  and  cannot  therefore  comprehend  it : 
the  distempers  of  parliament  then  are  objects  of  serious 
apprehension  and  redress.  What  distempers  ?  Not 
of  this  or  that  year,  but  the  habitual  distempers  of 
parliament;  and  then  follows  the  nature  of  the  re- 
medy, which  shows  that  the  prisoners  are  not  singular 
in  thinking  that  it  is  by  the  voice  of  the  people  only 
that  parliament  can  be  corrected.  "  It  is  not  in  par- 
liament alone,"  says  Mr.  Burke,  u  that  the  remedy 
for  parliamentary  disorders  can  be  completed ;  and 
hardly  indeed  can  it  begin  there.  Until  a  confidence 
in  government  is  re-established,  the  people  ought  to 
be  excited  to  a  more  strict  and  detailed  attention  to 
the  conduct  of  their  representatives.  Standards  for 
judging  more  systematically  upon  their  conduct  ought 
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to  be  settled  m  the  meetings  of  counties  and  corpora- 
tions, and  frequent  and  correct  lists  of  the  voters  in  all 
important  questions  ought  to  be  procured.  By  such 
means  something  may  be  done." 

It  was  the  same  sense  of  the  impossibility  of  a  re- 
form in  parliament,  without  a  general  expression  of 
the  wishes  of  the  people,  that  dictated  the  Duke  of 
Richmond's  letter :  all  the  petitions  in  1780  had  been 
rejected  by  parliament ;  this  made  the  Duke  of  Rich- 
mond exclaim,  that  from  that  quarter  no  redress  was 
to  be  expected,  and  that  from  the  people  alone  he  ex- 
pected any  good ;  and  he  therefore  expressly  invited 
them  to  claim  and  to  assert  an  equal  representation  as 
their  indubitable  and  unalienable  birthright.  How  to 
assert  their  rights,  when  parliament  had  already  re- 
fused them  without  even  the  hope,  as  the  duke  ex- 
pressed it,  of  listening  to  them  any  more  ?  Could  the 
people's  rights,  under  such  circumstances,  be  asserted 
without  rebellion  ?  Certainly  they  might :  for  rebellion 
is,  when  bands  of  men  within  a  state  oppose  them- 
selves, by  violence,  to  the  general  will,  as  expressed 
or  implied  by  the  public  authority ;  but  the  sense  of 
a  whole  people,  peaceably  collected,  and  operating  by 
its  natural  and  certain  effect  upon  the  public  councils, 
is  not  rebellion,  but  is  paramount  to,  and  the  parent 
of,  authority  itself. 

Gentlemen,  I  am  neither  vindicating,  nor  speaking,  ' 
the  language  of  inflammation  or  discontent ;  I  shall 
speak  nothing  that  can  disturb  the  order  of  the  state; 
I  am  full  of  devotion  to  its  dignity  and  tranquillity, 
and  would  not  for  worlds  let  fall  an  expression  in  this 
or  in  any  other  place  that  could  lead  to  disturbance  or 
disorder ;  but,  for  that  very  reason,  I  speak  with  firm- 
ness of  the  rights  of  the  people,  and  am  anxious  for 
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the  redress  of  their  complaints ;  because  I  believe  a 
system  of  attention  to  them  to  be  a  far  better  security 
and  establishment  of  every  part  of  the  government, 
than  those  that  are  employed  to  preserve  them.  The 
state  and  government  of  a  country  rest,  for  their  sup- 
port, on  the  great  body  of  the  people,  and  I  hope 
never  to  hear  it  repeated,  in  any  court  of  justice,  that 
peaceably  to  convene  the  people  upon  the  subject  of 
their  own  privileges  can  lead  to  the  destruction  of  the 
king :  they  are  the  king's  worst  enemies  who  hold  this 
language.  It  is  a  most  dangerous  principle,  that  the 
crown  is  in  jeopardy  if  the  people  are  acquainted  with 
their  rights,  and  that  the  collecting  them  together  to 
consider  of  them  leads  inevitably  to  the  destruction 
of  the  sovereign.  Do  these  gentlemen  mean  to  say 
that  the  king  sits  upon  his  throne  without  the  con. 
sent,  and  in  defiance  of  the  wishes,  of  the  great  body 
of  his  people,  and  that  he  is  kept  upon  it  by  a  few 
individuals  who  call  themselves  his  friends,  in  ex- 
elusion  of  the  rest  of  his  subjects  ?  Has  the  king's 
inheritance  no  deeper  or  wider  roots  than  this  ?  Yes, 
gentlemen,  it  has ;  it  stands  upon  the  love  of  the  people, 
who  consider  their  own  inheritance  to  be  supported  by 
the  king's  constitutional  authority:  this  is  the  true 
prop  of  the  throne;  and  the  love  of  every  people  upon 
earth  will  for  ever  uphold  a  government  founded,  as 
ours  is,  upon  reason  and  consent,  as  long  as  govern- 
ment shall  be  itself  attentive  to  the  general  interests 
which  are  the  foundations  and  the  ends  of  all  human 
authority.  Let  us  banish  then  these  unworthy  and 
impolitic  fears  of  an  unrestrained  and  an  enlightened 
people ;  let  us  not  tremble  at  the  rights  of  man,  but, 
by  giving  to  men  their  rights,  secure  their  affections, 
and,  through  their  affections,  their  obedience ;  let  us 
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not  broach  the  dangerous  doctrine,  that  the  rights  of 
kings  and  of  men  are  incompatible.  Our  government 
at  the  revolution  began  upon  their  harmonious  in- 
corporation, and  Mr.  Locke  defended  King  William's 
title  upon  no  other  principle  than  the  rights  of  man. 
«  *  »  *  * 

Men  may  assert  the  right  of  every  people  to  choose 
their  own  government  without  seeking  to  destroy  their 
own.  This  accounts  for  many  expressions  imputed 
to  the  unfortunate  prisoners,  which  I  have  often 
uttered  myself,  and  shall  continue  to  utter  every  day 
of  my  life,  and  call  upon  the  spies  of  government  to 
record  them.  I  will  say  any  where,  without  fear,  nay, 
I  will  say  here,  where  I  stand,  that  an  attempt  to  in- 
terfere, by  despotic  combination  and  violence,  with 
any  government  which  a  people  choose  to  give  to 
themselves,  whether  it  be  good  or  evil,  is  an  oppres- 
sion and  subversion  of  the  natural  and  unalienable 
rights  of  man ;  and  though  the  government  of  this 
country  should  countenance  such  a  system,  it  would 
not  only  be  still  legal  for  me  to  express  my  detestation 
of  it,  as  I  here  deliberately  express  it,  but  it  would 
become  my  interest  and  my  duty.  For,  if  combina- 
tions of  despotism  can  accomplish  such  a  purpose, 
who  shall  tell  me  what  other  nation  shall  not  be  the 
prey  of  their  ambition  ?  Upon  the  very  principle  of 
denying  to  a  people  the  right  of  governing  themselves, 
how  are  we  to  resist  the  French,  should  they  attempt 
by  violence  to  fasten  their  government  upon  us  ?  Or, 
what  inducement  would  there  be  for  resistance  to  pre- 
serve laws,  which  are  not,  it  seems,  our  own,  but  which " 
are  unalterably  imposed  upon  us  ?  The  very  argu- 
ment strikes,  as  with  a  palsy,  the  arm  and  vigour  of 
the  nation.  I  hold  dear  the  privileges  I  am  contend- 
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ing  for,  not  as  privileges  hostile  to  the  Constitution, 
but  as  necessary  for  its  preservation  ;  and  if  the  French 
were  to  intrude  by  force  upon  the  government  of  our 
own  free  choice,  I  should  leave  these  papers,  and  re- 
turn to  a  profession  that,  perhaps,  I  better  understand. 
***** 

Gentlemen,  I  am  not  vindicating  any  thing  that  Can 
promote  disorder  in  the  country,  but  I  am  maintaining 
that  the  worst  possible  disorder  that  can  fall  upon  a 
country  is  when  subjects  are  deprived  of  the  sanction 
of  clear  and  unambiguous  laws.  If  wrong  is  com- 
mitted, let  punishment  follow  according  to  the  measure 
of  that  wrong :  if  men  are  turbulent,  let  them  be 
visited  by  the  laws  according  to  the  measure  of  their 
turbulency  :  if  they  write  libels  upon  government, 
let  them  be  punished  according  to  the  quality  of  those 
libels :  but  you  must  not,  and  will  not,  because  the 
stability  of  the  monarchy  is  an  important  concern  to 
the  nation,  confound  the  nature  and  distinctions  of 
crimes,  and  pronounce  that  the  life  of  the  sovereign 
has  been  invaded,  because  the  privileges  of  the  people 
have  been,  perhaps,  irregularly  and  hotly  asserted : 
you  will  not,  to  give  security  to  government,  repeal 
the  most  sacred  laws  instituted  for  our  protection,  and 
which  are,  indeed,  the  only  consideration  for  our  sub- 
mitting at  all  to  government.  If  the  plain  letter  of 
the  statute  of  Edward  the  third  applies  to  the  conduct 
of  the  prisoners,  let  it  in  God's  name  be  applied ;  but 
let  neither  their  conduct,  nor  the  law  that  is  to  judge 
it,  be  tortured  by  construction ;  nor  suffer  the  trans- 
action, from  whence  you  are  to  form  a  dispassionate 
conclusion  of  intention,  to  be  magnified  by  scandalous 
epithets,  nor  overwhelmed  in  an  undistinguishable 
mass  of  matter,  in  which  you  may  be  lost  and  be- 
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wildered,  having  missed  the  only  parts  which  could 
have  furnished  a  clue  to  a  just  or  rational  judgment. 

Gentlemen,  This  religious  regard  for  the  liberty  of 
the  subject,  against  constructive  treason,  is  well  illus- 
trated by  Dr.  Johnson,  the  great  author  of  our  English 
Dictionary,  a  man  remarkable  for  his  love  of  order, 
and  for  high  principles  of  government ;  but  who  had 
the  wisdom  to  know  that  the  great  end  of  government, 
in  all  its  forms,  is  the  security  of  liberty  and  life  under 
the  law.  This  man,  of  masculine  mind,  though  dis- 
gusted at  the  disorder  which  Lord  George  Gordon 
created,  felt  a  triumph  in  his  acquittal,  and  exclaimed, 
as  we  learn  from  Mr.  Boswell,  u  I  hate  Lord  George 
Gordon,  but  I  am  glad  he  was  not  convicted  of  this 
constructive  treason ;  for,  though  I  hate  him,  I  love 
my  country  and  myself."  This  extraordinary  man 
no  doubt  remembered,  with  Lord  Hale,  that,  when 
the  law  is  broken  down,  injustice  knows  no  bounds, 
but  runs  as  far  as  the  wit  and  invention  of  accusers, 
or  the  detestation  of  persons  accused,  will  carry  it. 
You  will  pardon  this  almost  perpetual  recurrence  to 
these  considerations ;  but  the  present  is  a  season  when 
I  have  a  right  to  call  upon  you  by  every  thing  sacred 
in  humanity  and  justice,  by  every  principle  which 
ought  to  influence  the  heart  of  man,  to  consider  the 
situation  in  which  I  stand  before  you.  I  stand  here  for 
a  poor,  unknown,  unprotected  individual,  charged  with 
a  design  to  subvert  the  government  of  the  country,  and 
the  dearest  rights  of  its  inhabitants  ;  a  charge  which 
has  collected  against  him  a  force  sufficient  to  crush  to 
pieces  any  private  man  :  the  whole  weight  of  the 
crown  presses  upon  him,  parliament  has  been  sitting 
upon  ex-parte  evidence  for  months  together  ;  and  rank 
and  property  is  associated,  from  one  end  of  the  king- 
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dom  to  the  other,  to  avert  the  supposed  consequences 
of  the  treason.  I  am  making  no  complaint  of  this ; 
but  surely  it  is  an  awful  summons  to  impartial  atten- 
tion ;  surely  it  excuses  me  for  so  often  calling  upon 
your  integrity  and  firmness  to  do  equal  justice  between 
the  crown,  so  supported,  and  an  unhappy  prisoner,  so 
unprotected. 

Gentlemen,  I  declare  that  I  am  utterly  astonished, 
on  looking  at  the  clock,  to  find  how  long  I  have  been 
speaking ;  and  that,  agitated  and  distressed  as  I  am, 
I  have  yet  strength  enough  remaining  for  the  remain- 
der of  my  duty  :  at  every  peril  of  my  health  it  shall 
be  exerted ;  for  although,  if  this  cause  should  mis- 
carry, I  know  I  shall  have  justice  done  me  for  the 
honesty  of  my  intentions,  yet  what  is  that  to  the 
public  and  posterity  ?  What  is  it  to  them,  when,  if 
upon  this  evidence  there  can  stand  a  conviction  for 
high  treason,  it  is  plain  that  no  man  can  be  said  to 
have  a  life  which  is  his  own  ?  For  how  can  he  pos- 
sibly know  by  what  engines  it  may  be  snared,  or 
from  what  unknown  sources  it  may  be  attacked  and 
overpowered  ?  Such  a  monstrous  precedent  would  be 
as  ruinous  to  the  king  as  to  his  subjects.  We  are  in 
a  crisis  of  our  affairs  which,  putting  justice  out  of 
the  question,  calls  in  sound  policy  for  the  greatest 
prudence  and  moderation.  At  a  time  when  other 
nations  are  disposed  to  subvert  their  establishments, 
let  it  be  our  wisdom  to  make  the  subject  feel  the 
practical  benefits  of  our  own  :  let  us  seek  to  bring 
good  out  of  evil :  the  distracted  inhabitants  of  the 
World  will  fly  to  us  for  sanctuary,  driven  out  of  their 
countries  from  the  dreadful  consequences  of  not  at- 
tending to  seasonable  reforms  in  government ;  victims 
to  the  folly  of  suffering  corruptions  to  continue,  till 
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the  whole  fabric  of  society  is  dissolved  and  tumbles 
into  ruin.  Landing  upon  our  shores,  they  will  feel 
the  blessing  of  security,  and  they  will  discover  in  what 
it  consists  :  they  will  read  this  trial,  and  their  hearts 
will  palpitate  at  your  decision :  they  will  say  to  one 
another,  and  their  voices  will  reach  to  the  ends  of  the 
earth,  May  the  constitution  of  England  endure  for 
ever !  the  sacred  and  yet  remaining  sanctuary  for  the 
oppressed :  here,  and  here  only,  the  lot  of  man  is  cast 
in  security  :  what  though  authority,  established  for 
the  ends  of  justice,  may  lift  itself  up  against  it ;  what 
though  the  house  of  commons  itself  should  make  an 
ex-parte  declaration  of  guilt;  what  though  every 
species  of  art  should  be  employed  to  entangle  the 
opinions  of  the  people,  which  in  other  countries  would 
be  inevitable  destruction  ;  yet  in  England,  in  en- 
lightened England,  all  this  will  not  pluck  a  hair  from 
the  head  of  innocence ;  the  jury  will  still  look  stedfastly 
to  the  law,  as  the  great  polar  star,  to  direct  them  in 
their  course  ;  as  prudent  men  they  will  set  no  example 
of  disorder,  nor  pronounce  a  verdict  of  censure  on 
authority,  or  of  approbation  or  disapprobation  beyond 
their  judicial  province ;  but,  on  the  other  hand,  they 
will  make  no  political  sacrifice,  but  deliver  a  plain, 
honest  man,  from  the  toils  of  injustice.  When  your 
verdict  is  pronounced,  this  will  be  the  judgment  of 
the  world ;  and  if  any  amongst  ourselves  are  alien, 
ated  in  their  affections  to  government,  nothing  will  be 
so  likely  to  reclaim  them : — they  will  say,  Whatever 
we  have  lost  of  our  control  in  parliament,  we  have  yet 
a  sheet-anchor  remaining  to  hold  the  vessel  of  the  state 
amidst  contending  storms :  we  have  still,  thank  God, 
a  sound  administration  of  justice  secured  to  us,  in  the 
independence  of  the  judges,  in  the  rights  of  en- 
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lightened  juries,  and  in  the  integrity  of  the  bar,  ready 
at  all  times,  and  upon  every  possible  occasion,  what- 
ever may  be  the  consequences  to  themselves,  to  stand 
forward  in  defence  of  the  meanest  man  in  England, 
when  brought  for  judgment  before  the  laws  of  the 
country. 

Gentlemen,  My  whole  argument  then  amounts  to 
no  more  than  this,  that  before  the  crime  of  compassing 
the  king's  death  can  be  found  by  you,  the  jury,  whose 
province  it  is  to  judge  of  its  existence,  it  must  be  be- 
lieved by  you  to  have  existed  in  point  of  fact.  Before 
you  can  adjudge  a  fact,  you  must  believe  it, — not  sus- 
pect it,  or  imagine  it,  or  fancy  it,  but  believe  it ; — and 
it  is  impossible  to  impress  the  human  mind  with  such 
a  reasonable  and  certain  belief,  as  is  necessary  to  be 
impressed,  before  a  Christian  man  can  adjudge  his 
neighbour  to  the  smallest  penalty,  much  less  to  the 
pains  of  death,  without  having  such  evidence  as  a  rea- 
sonable mind  will  accept  of,  as  the  infallible  test  of 
truth.  And  what  is  that  evidence?  Neither  more 
nor  less  than  that  which  the  constitution  has  esta- 
blished in  the  courts  for  the  general  administration 
of  justice ;  namely,  that  the  evidence  convinces  the 
jury,  beyond  all  reasonable  doubt,  that  the  criminal 
intention,  constituting  the  crime,  existed  in  the  mind 
of  the  man  upon  trial,  and  was  the  main  spring  of  his 
conduct.  The  rules  of  evidence,  as  they  are  settled 
by  law,  and  adopted  in  its  general  administration,  are 
not  to  be  overruled  or  tampered  with.  They  are 
founded  in  the  charities  of  religion,  in  the  philosophy 
of  nature,  in  the  truths  of  history,  and  in  the  expe- 
rience of  common  life ;  and  whoever  ventures  rashly 
to  depart  from  them,  let  him  remember  that  it  will 
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be  meted  to  him  in  the  same  measure,  and  that  both 
God  and  man  will  judge  him  accordingly.  These 
are  arguments  addressed  to  your  reasons  and  con- 
sciences, not  to  be  shaken  in  upright  minds  by  any 
precedent,  for  no  precedents  can  sanctify  injustice ;  if 
they  could,  every  human  right  would  long  ago  have 
been  extinct  upon  the  earth.  If  the  state  trials  in 
bad  times  are  to  be  searched  for  precedents,  what 
murders  may  you  not  commit,  what  law  of  humanity 
may  you  not  trample  upon,  what  rule  of  justice  may 
you  not  violate,  and  what  maxim  of  wise  policy  may 
you  not  abrogate  and  confound  ?  If  precedents  in  bad 
times  are  to  be  implicitly  followed,  why  should  we 
have  heard  any  evidence  at  all?  You  might  have 
convicted  without  any  evidence ;  for  many  have  been 
so  convicted,  and  in  this  manner  murdered,  even  by 
acts  of  parliament.  If  precedents  in  bad  times  are  to 
be  followed,  why  should  the  lords  and  commons  have 
investigated  these  charges,  and  the  crown  have  put 
them  into  this  course  of  judicial  trial  ?  since,  without 
such  a  trial,  and  even  after  an  acquittal  upon  one, 
they  might  have  attainted  all  the  prisoners  by  act  of 
parliament :  they  did  so  in  the  case  of  Lord  Strafford. 
There  are  precedents,  therefore,  for  all  such  things, 
but  such  precedents  as  could  not  for  a  moment  survive 
the  times  of  madness  and  distraction  which  gave  them 
birth ;  but  which,  as  soon  as  the  spurs  of  the  occasions 
were  blunted,  were  repealed,  and  execrated  even  by 
parliaments  which  (little  as  I  may  think  of  the  pre- 
sent) ought  not  to  be  compared  with  it, — parliaments 
sitting  in  the  darkness  of  former  times,  in  the  night 
of  freedom,  before  the  principles  of  government  were 
developed,  and  before  the  constitution  became  fixed. 
The  last  of  these  precedents,  and  all  the  proceedings 
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upon  it,  were  ordered  to  be  taken  off  the  file  and 
burnt,  to  the  intent  that  the  same  might  no  longer  be 
visible  in  after  ages, — an  order  dictated,  no  doubt,  by 
a  pious  tenderness  for  national  honour,  and  meant  as 
a  charitable  covering  for  the  crimes  of  our  fathers. 
But  it  was  a  sin  against  posterity,  it  was  a  treason 
against  society  ;  for,  instead  of  commanding  them  to 
be  burnt,  they  should  rather  have  directed  them  to  be 
blazoned  in  large  letters  upon  the  walls  of  our  courts 
of  justice,  that,  like  the  characters  decyphered  by  the 
prophet  of  God  to  the  Eastern  tyrant,  they  might 
enlarge  and  blacken  in  your  sights,  to  terrify  you 
from  acts  of  injustice. 

In  times  when  the  whole  habitable  earth  is  in  a 
state  of  change  and  fluctuation,  when  deserts  are  start- 
ing up  into  civilized  empires  around  you,  and  when 
men,  no  longer  slaves  to  the  prejudices  of  particular 
countries,  much  less  to  the  abuses  of  particular  govern- 
ments, enlist  themselves,  like  the  citizens  of  an  en- 
lightened world,  into  whatever  communities  their  civil 
liberties  may  be  best  protected,  it  never  can  be  for  the 
advantage  of  this  country  to  prove,  that  the  strict,  un- 
extended  letter  of  her  laws  is  no  security  to  its  in- 
habitants. On  the  contrary,  when  so  dangerous  a 
lure  is  every  where  holding  out  to  emigration,  it  will 
be  found  to  be  the  wisest  policy  of  Great  Britain  to 
set  up  her  happy  constitution,  the  strict  letter  of  her 
guardian  laws,  and  the  proud  condition  of  equal  free- 
dom, which  her  highest  and  her  lowest  subjects  ought 
equally  to  enjoy .  it  will  be  her  wisest  policy  to  set 
up  these  first  of  human  blessings  against  those  charms 
of  change  and  novelty  which  the  varying  condition  of 
the  world  is  hourly  displaying,  and  which  may  deeply 
affect  the  population  and  prosperity  of  our  country. 


ERSKINE.  131 

In  times  when  the  subordination  to  authority  is  said 
to  be  every  where  but  too  little  felt,  it  will  be  found 
to  be  the  wisest  policy  of  Great  Britain  to  instil  into 
the  governed  an  almost  superstitious  reverence  for  the 
strict  security  of  the  laws  ;  which,  from  their  equality 
of  principle,  beget  no  jealousies  or  discontent  ;  which, 
from  their  equal  administration,  can  seldom  work  in- 
justice ;  and  which,  from  the  reverence  growing  out 
of  their  mildness  and  antiquity,  acquire  a  stability  in 
the  habits  and  affections  of  men,  far  beyond  the  force 
of  civil  obligation  ;  whereas  severe  penalties,  and  ar- 
bitrary constructions  of  laws  intended  for  security, 
lay  the  foundations  of  alienation  from  every  human 
government,  and  have  been  the  cause  of  all  the 
calamities  that  have  come,  and  are  coming  upon  the 


Gentlemen,  What  we  read  of  in  books  makes  but  a 
faint  impression  upon  us,  compared  to  what  we  see 
passing  under  our  eyes  in  the  living  world.  I  re- 
member the  people  of  another  country,  in  like  man- 
ner, contending  for  a  renovation  of  their  constitution, 
sometimes  illegally  and  turbulently,  but  still  devoted 
to  an  honest  end  :  I  myself  saw  the  people  of  Brabant 
so  contending  for  the  ancient  constitution  of  the  good 
Duke  of  Burgundy  :  how  was  this  people  dealt  by  ? 
All,  who  were  only  contending  for  their  own  rights 
and  privileges,  were  supposed  to  be  of  course  dis- 
affected to  the  emperor:  they  were  handed  over  to 
courts  constituted  for  the  emergency,  as  this  is,  and 
the  emperor  marched  his  army  through  the  country 
till  all  was  peace  ;  but  such  peace  as  there  is  in  Ve- 
suvius, or  jEtna,  the  very  moment  before  they  vomit 
forth  their  lava,  and  roll  their  conflagrations  over  the 
devoted  habitations  of  mankind:  when  the  French 
approached,  the  fatal  effects  were  suddenly  seen  of  a 
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government  of  constraint  and  terror,  the  well-affected 
were  dispirited,  and  the  disaffected  inflamed  into  fury. 
At  that  moment  the  Archduchess  fled  from  Brussels, 
and  the  Duke  of  Saxe-Teschen  was  sent  express  to 
offer  the  joyeuse  entree  so  long  petitioned  for  in  vain ; 
but  the  season  of  concession  was  past,  the  storm  blew 
from  every  quarter,  and  the  throne  of  Brabant  de- 
parted for  ever  from  the  house  of  Burgundy.  Gentle- 
men, I  venture  to  affirm,  that,  with  other  councils, 
this  fatal  prelude  to  the  last  revolution  in  that  coun- 
try might  have  been  averted :  if  the  emperor  had 
been  advised  to  make  the  concessions  of  justice  and 
affection  to  his  people,  they  would  have  risen  in  a 
mass  to  maintain  their  prince's  authority,  interwoven 
with  their  own  liberties,  and  the  French,  the  giants 
of  modern  times,  would,  like  the  giants  of  an- 
tiquity, have  been  trampled  in  the  mire  of  their 
own  ambition.  In  the  same  manner,  a  far  more 
splendid  and  important  crown  passed  away  from  his 
majesty's  illustrious  brows, — the  imperial  crown  of 
America.  The  people  of  that  country  too,  for  a  long 
season,  contended  as  subjects,  and  often  with  irregu- 
larity and  turbulence,  for  what  they  felt  to  be  their 
rights ;  and,  O  gentlemen !  that  the  inspiring  and 
immortal  eloquence  of  that  man,  whose  name  I  have 
so  often  mentioned,  had  then  been  heard  with  effect ! 
What  was  his  language  to  this  country  when  she 
sought  to  lay  burdens  on  America,  not  to  support 
the  dignity  of  the  crown,  or  for  the  increase  of  na- 
tional revenue,  but  to  raise  a  fund  for  the  purpose  of 
corruption, — a  fund  for  maintaining  those  tribes  of 
hireling  skipjacks,  which  Mr.  Tooke  so  well  con- 
trasted with  the  hereditary  nobility  of  England  ? 
Though  America  would  not  bear  this  imposition, 
she  would  have  borne  any  useful  or  constitutional 
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burden  to  support  the  parent  state.  *'  For  that  ser- 
vice, for  all  service,"  said  Mr.  Burke,  "  whether  of 
revenue,  trade,  or  empire,  my  trust  is  in  her  interest 
in  the  British  constitution.  My  hold  of  the  colonies 
is  in  the  close  affection  which  grows  from  common 
names,  from  kindred  blood,  from  similar  privileges, 
and  equal  protection.  These  are  ties  which,  though 
light  as  air,  are  as  strong  as  links  of  iron.  Let  the 
colonies  always  keep  the  idea  of  their  civil  rights 
associated  with  your  governments,  they  will  cling  and 
grapple  to  you,  and  no  force  under  heaven  will  be  of 
power  to  tear  them  from  their  allegiance ;  but  let  it 
be  once  understood,  that  your  government  may  be  one 
thing  and  their  privileges  another,  that  these  two 
things  may  exist  without  any  mutual  relation, — the 
cement  is  gone,  the  cohesion  is  loosened,  and  every 
thing  hastens  to  decay  and  dissolution.  As  long  as 
you  have  wisdom  to  keep  the  sovereign  authority  of 
this  country  as  the  sanctuary  of  liberty,  the  sacred 
temple  consecrated  to  our  common  faith,  wherever 
the  chosen  race  and  sons  of  English  worship  freedom, 
they  will  turn  their  faces  towards  you.  The  more 
they  multiply,  the  more  friends  you  will  have;  the 
more  ardently  they  love  liberty,  the  more  perfect  will 
be  their  obedience.  Slavery  they  can  have  any  where ; 
it  is  a  weed  that  grows  in  every  soil :  they  may  have 
it  from  Spain,  they  may  have  it  from  Prussia ;  but 
until  you  become  lost  to  all  feeling  of  your  true  in. 
terest  and  your  national  dignity,  freedom  they  can 
have  from  none  but  you.  This  is  the  commodity  of 
price,  of  which  you  have  the  monopoly.  This  is  the 
true  act  of  navigation,  which  binds  to  you  the  com- 
merce of  the  colonies,  and  through  them  secures  to 
you  the  wealth  of  the  world.  Is  it  not  the  same 
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virtue  which  does  every  thing  for  us  here  in  England  ? 
Do  you  imagine,  then,  that  it  is  the  land-tax  act  which 
raises  your  revenue  ?  that  it  is  the  annual  vote  in  the 
committee  of  supply  which  gives  you  your  army  ?  or 
that  it  is  the  mutiny  bill  which  inspires  it  with  bravery 
and  discipline  ?  No  !  surely  no  !  It  is  the  love  of  the 
people;  it  is  their  attachment  to  their  government, 
from  the  sense  of  the  deep  stake  they  have  in  such  a 
glorious  institution,  which  gives  you  your  army  and 
your  navy,  and  infuses  into  both  that  liberal  obedience, 
without  which  your  army  would  be  a  base  rabble,  and 
your  navy  nothing  but  rotten  timber." 

Gentlemen,  To  conclude,  my  fervent  wish  is,  that 
we  may  not  conjure  up  a  spirit  to  destroy  ourselves, 
nor  set  the  example  here  of  what  in  another  country 
we  deplore.  Let  us  cherish  the  old  and  venerable 
laws  of  our  forefathers,  let  our  judicial  administra- 
tion be  strict  and  pure,  and  let  the  jury  of  the  land 
preserve  the  life  of  a  fellow-subject,  who  only  asks  it 
from  them  upon  the  same  terms  under  which  they 
hold  their  own  lives,  and  all  that  is  dear  to  them  and 
their  posterity  for  ever.  Let  me  repeat  the  wish  with 
which  I  began  my  address  to  you,  and  which  pro- 
ceeds from  the  very  bottom  of  my  heart :  may  it  please 
God,  who  is  the  author  of  all  mercies  to  mankind, 
whose  providence,  I  am  persuaded,  guides  and  su- 
perintends the  transactions  of  the  world,  and  whose 
guardian  spirit  has  for  ever  hovered  over  this  pros- 
perous island,  to  direct  and  fortify  your  judgments. 
I  am  aware  I  have  not  acquitted  myself  to  the  unfor- 
tunate man,  who  has  put  his  trust  in  me,  in  the  man- 
ner I  could  have  wished ;  yet  I  am  unable  to  proceed 
any  further ;  exhausted  in  spirit  and  in  strength,  but 
confident  in  the  expectation  of  justice. 
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SPEECH   ON    THE   PROSECUTION   OF    THE    PUB- 
LISHER  OF  THE  AGE  OF  REASON,  1797« 

Gentlemen  of  the  jury,  The  charge  of  blasphemy, 
which  is  put  upon  the  record  against  the  publisher  of 
this  publication,  is  not  an  accusation  of  the  servants  of 
the  crown,  but  comes  before  you  sanctioned  by  the 
oaths  of  a  grand  jury  of  the  country.  It  stood  for 
trial  upon  a  former  day ;  but  it  happening,  as  it  fre- 
quently does,  without  any  imputation  upon  the  gen- 
tlemen named  in  the  pannel,  that  a  sufficient  number 
did  not  appear  to  constitute  a  full  special  jury,  I 
thought  it  my  duty  to  withdraw  the  cause  from  trial, 
till  I  could  have  the  opportunity  of  addressing  myself 
to  you,  who  were  originally  appointed  to  try  it. 

I  pursued  this  course,  from  no  jealousy  of  the 
common  juries  appointed  by  the  laws  for  the  ordinary 
service  of  the  court,  since  my  whole  life  has  been  one 
continued  experience  of  their  virtues  ;  but  because  I 
thought  it  of  great  importance,  that  those  who  were 
to  decide  upon  a  cause  so  very  momentous  to  the 
public  should  have  the  highest  possible  qualifications 
for  the  decision ;  that  they  should  not  only  be  men 
capable  from  their  educations  of  forming  an  en- 
lightened judgment,  but  that  their  situations  should 
be  such  as  to  bring  them  v/ithin  the  full  view  of  their 
country,  to  which,  in  character  and  in  estimation, 
they  were  in  their  own  turns  to  be  responsible. 

Not  having  the  honour,  gentlemen,  to  be  sworn  for 
the  king  as  one  of  his  counsel,  it  has  fallen  much 
oftener  to  my  lot  to  defend  indictments  for  libels,  than 
to  assist  in  the  prosecution  of  them ;  but  I  feel  no 
embarrassment  from  that  recollection.  I  shall  not  be 
found  to-day  to  express  a  sentiment,  or  to  utter  an 
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expression,  inconsistent  with  those  invaluable  prin- 
ciples for  which  I  have  uniformly  contended  in  the 
defence  of  others.  Nothing  that  I  have  ever  said, 
either  professionally  or  personally,  for  the  liberty  of 
the  press,  do  I  mean  to-day  to  contradict  or  counter- 
act. On  the  contrary,  I  desire  to  preface  the  very 
short  discourse  I  have  to  make  to  you  with  reminding 
you,  that  it  is  your  most  solemn  duty  to  take  care 
that  it  suffers  no  injury  in  your  hands.  A  free  and 
unlicensed  press,  in  the  just  and  legal  sense  of  the 
expression,  has  led  to  all  the  blessings  both  of  re- 
ligion and  government,  which  Great  Britain  or  any 
part  of  the  world  at  this  moment  enjoys,  and  it  is 
calculated  to  advance  mankind  to  still  higher  degrees 
of  civilization  and  happiness.  But  this  freedom,  like 
every  other,  must  be  limited  to  be  enjoyed,  and,  like 
every  human  advantage,  may  be  defeated  by  its  abuse. 

Gentlemen,  the  defendant  stands  indicted  for  having 
published  this  bock,  which  I  have  only  read  from  the 
obligations  of  professional  duty,  and  which  I  rose  from 
the  reading  of  with  astonishment  and  disgust.  Stand- 
ing here  with  all  the  privileges  belonging  to  the  highest 
counsel  for  the  crown,  I  shall  be  entitled  to  reply  to 
any  defence  that  shall  be  made  for  the  publication. 
I  shall  wait  with  patience  till  I  hear  it. 

Indeed,  if  I  were  to  anticipate  the  defence  which  I 
hear  and  read  of,  it  would  be  defaming  by  anticipation 
the  learned  counsel  who  is  to  make  it ;  since,  if  I  am  to 
collect  it,  from  a  formal  notice  given  to  the  prosecutors 
in  the  course  of  the  proceedings,  I  have  to  expect, 
that,  instead  of  a  defence  conducted  according  to  the 
rules  and  principles  of  English  law,  the  foundation  of 
all  our  laws,  and  the  sanctions  of  all  justice,  is  to  be 
struck  at  and  insulted.  What  gives  the  court  its 
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jurisdiction  ?  What  but  the  oath  which  his  lordship, 
as  well  as  yourselves,  have  sworn  upon  the  Gospel  to 
fulfil  ?  Yet  in  the  king's  court,  where  his  majesty  is 
himself  also  sworn  to  administer  the  justice  of  Eng. 
land — in  the  king's  court — who  receives  his  high- 
authority  under  a  solemn  oath  to  maintain  the  Chris- 
tian religion,  as  it  is  promulgated  by  God  in  the  Holy 
Scriptures,  I  am  nevertheless  called  upon  as  counsel 
for  the  prosecution  to  u  produce  a  certain  book  de- 
scribed in  the  indictment  to  be  the  Holy  Bible." 
No  man  deserves  to  be  upon  the  rolls,  who  has  dared, 
as  an  attorney,  to  put  his  name  to  such  a  notice.  It 
is  an  insult  to  the  authority  and  dignity  of  the  court 
of  which  he  is  an  officer ;  since  it  calls  in  question  the 
very  foundations  of  its  jurisdiction.  If  this  is  to  be 
the  spirit  and  temper  of  the  defence ;  if,  as  I  collect 
from  that  array  of  books  which  are  spread  upon  the 
benches  behind  me,  this  publication  is  to  be  vindicated 
by  an  attack  of  all  the  truths  which  the  Christian  re- 
ligion promulgates  to  mankind ;  let  it  be  remembered 
that  such  an  argument  was  neither  suggested  nor 
justified  by  any  thing  said  by  me  on  the  part  of  the 
prosecution. 

In  this  stage  of  the  proceedings,  I  shall  call  for 
reference  to  the  sacred  Scriptures,  not  from  their 
merits,  unbounded  as  they  are,  but  from  their  au- 
thority in  a  Christian  country,  not  from  the  obliga- 
tions of  conscience,  but  from  the  rules  of  law.  For 
my  own  part,  gentlemen,  I  have  been  ever  deeply 
devoted  to  the  truths  of  Christianity ;  and  my  firm 
belief  in  the  Holy  Gospel  is  by  no  means  owing  to 
the  prejudices  of  education  (though  I  was  religiously 
educated  by  the  best  of  parents),  but  has  arisen  from 
the  fullest  and  most  continued  reflections  of  my  riper 
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years  and  understanding.  It  forms  at  this  moment 
the  great  consolation  of  a  life,  which,  as  a  shadow, 
passes  away ;  and  without  it,  I  should  consider  my 
long  course  of  health  and  prosperity  (too  long  perhaps, 
and  too  uninterrupted  to  be  good  for  any  man)  only 
as  the  dust  which  the  wind  scatters,  and  rather  as  a 
snare  than  as  a  blessing. 

Much,  however,  as  I  wish  to  support  the  authority 
of  Scripture  from  a  reasoned  consideration  of  it,  I 
shall  repress  that  subject  for  the  present.  But  if  the 
defence,  as  I  have  suspected,  shall  bring  them  at  all 
into  argument  or  question,  I  must  then  fulfil  a  duty 
which  I  owe  not  only  to  the  court,  as  counsel  for  the 
prosecution,  but  to  the  public  and  to  the  world,  to 
state  what  I  feel  and  know  concerning  the  evidences 
of  that  religion,  which  is  denied  without  being  ex- 
amined, and  reviled  without  being  understood. 

I  am  well  aware  that,  by  the  communications  of  a 
free  press,  all  the  errors  of  mankind,  from  age  to  age, 
have  been  dissipated  and  dispelled;  and  I  recollect 
that  the  world,  under  the  banners  of  reformed 
Christianity,  has  struggled  through  persecution  to  the 
noble  eminence  on  which  it  stands  at  this  moment, 
shedding  the  blessings  of  humanity  and  science  upon 
the  nations  of  the  earth. 

It  may  be  asked  then,  by  what  means  the  reforma- 
tion would  have  been  effected,  if  the  books  of  the  re- 
formers had  been  suppressed,  and  the  errors  of  now 
exploded  superstitions  had  been  supported  by  the 
terrors  of  an  unreformed  state  ?  or  how,  upon  such 
principles,  any  reformation,  civil  or  religious,  can  in 
future  be  effected  ?  The  solution  is  easy  : — Let  us 
examine  what  are  the  genuine  principles  of  the  liberty 
of  the  press,  as  they  regard  writings  upon  general 
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subjects,  unconnected  with  the  personal  reputations  of 
private  men,  which  are  wholly  foreign  to  the  present 
inquiry.  They  are  full  of  simplicity,  and  are  brought 
as  near  perfection,  by  the  law  of  England,  as,  perhaps, 
is  attainable  by  any  of  the  frail  institutions  of  man- 
kind. 

Although  every  community  must  establish  supreme 
authorities,  founded  upon  fixed  principles,  and  must 
give  high  powers  to  magistrates  to  administer  laws  for 
the  preservation  of  government,  and  for  the  security 
of  those  who  are  to  be  protected  by  it, — yet,  as  infalli- 
bility and  perfection  belong  neither  to  human  indi- 
viduals nor  to  human  establishments,  it  ought  to  be 
the  policy  of  all  free  nations,  as  it  is  most  peculiarly 
the  principle  of  our  own,  to  permit  the  most  un- 
bounded freedom  of  discussion,  even  to  the  detection 
of  errors  in  the  constitution  of  the  very  government 
itself,  so  as  that  common  decorum  is  observed,  which 
every  state  must  exact  from  its  subjects,  and  which 
imposes  no  restraint  upon  any  intellectual  composition, 
fairly,  honestly,  and  decently  addressed  to  the  con- 
sciences and  understandings  of  men.  Upon  this 
principle,  I  have  an  unquestionable  right — a  right 
which  the  best  subjects  have  exercised — to  examine 
the  principles  and  structure  of  the  constitution,  and 
by  fair,  manly  reasoning,  to  question  the  practice  of 
its  administrators.  I  have  a  right  to  consider  and  to 
point  out  errors  in  the  one  or  in  the  other,  and  not 
merely  to  reason  upon  their  existence,  but  to  consider 
the  means  of  their  reformation. 

By  such  free,  well-intentioned,  modest,  and  digni- 
fied communication  of  sentiments  and  opinions,  all 
nations  have  been  gradually  improved,  and  milder 
laws  and  purer  religions  have  been  established.  The 
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same  principles,  which  vindicate  civil  controversies, 
honestly  directed,  extend  their  protection  to  the 
sharpest  contentions  on  the  subject  of  religious  faiths. 
This  rational  and  legal  course  of  improvement  was 
recognised  and  ratified  by  Lord  Kenyon  as  the  law 
of  England,  in  a  late  trial  at  Guildhall,  where  he 
looked  back  with  gratitude  to  the  labours  of  the  re- 
formers, as  the  fountains  of  our  religious  emancipation, 
and  of  the  civil  blessings  that  followed  in  their  train. 
The  English  constitution,  indeed,  does  not  stop  short 
in  the  toleration  of  religious  opinions,  but  liberally 
extends  it  to  practice.  It  permits  every  man,  even 
publicly,  to  worship  God  according  to  his  own  con- 
science, though  in  marked  dissent  from  the  national 
establishment;  so  as  he  professes  the  general  faith, 
which  is  the  sanction  of  all  our  moral  duties,  and  the 
only  pledge  of  our  submission  to  the  system  which 
constitutes  the  state, 

Is  not  this  freedom  of  controversy,  and  freedom  of 
worship,  sufficient  for  all  the  purposes  of  human  hap- 
piness and  improvement?  Can  it  be  necessary  for 
either,  that  the  law  should  hold  out  indemnity  to 
those  who  wholly  abjure  and  revile  the  government 
of  their  country,  or  the  religion  on  which  it  rests  for 
its  foundation  ?  I  expect  to  hear,  in  answer  to  what  I 
am  now  saying,  much  that  will  offend  me.  My  learned 
friend,  from  the  difficulties  of  his  situation,  which  I 
know  from  experience  how  to  feel  for  very  sincerely, 
may  be  driven  to  advance  propositions  which  it  may 
be  my  duty  with  much  freedom  to  reply  to,  and  the 
law  will  sanction  that  freedom.  But  will  not  the  ends 
of  justice  be  completely  answered  by  my  exercise  of 
that  right  in  terms  that  are  decent,  and  calculated  to 
expose  its  defects  ?  Or  will  my  argument  suffer,  or 
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will  public  justice  be  impeded,  because  neither  private 
honour  and  justice,  nor  public  decorum,  would  endure 
my  telling  my  very  learned  friend,  because  I  differ 
from  him  in  opinion,  that  he  is  a  fool,  a  liar,  and  a 
scoundrel,  in  the.  face  of  the  court  ?  This  is  just  the 
distinction  between  a  book  of  free  legal  controversy, 
and  the  book  which  I  am  arraigning  before  you. 
Every  man  has  a  right  to  investigate,  with  decency, 
controversial  points  of  the  Christian  religion ;  but  no 
man,  consistently  with  a  law  which  only  exists  under 
its  sanctions,  has  a  right  to  deny  its  very  existence, 
and  to  pour  forth  such  shocking  and  insulting  invec- 
tives, as  the  lowest  establishments  in  the  gradations 
of  civil  authority  ought  not  to  be  subjected  to,  and 
which  soon  would  be  borne  down  by  insolence  and 
disobedience,  if  they  were. 

The  same  principle  pervades  the  whole  system  of 
the  law,  not  merely  in  its  abstract  theory,  but  in  its 
daily  and  most  applauded  practice.  The  intercourse 
between  the  sexes,  which,  properly  regulated,  not  only 
continues,  but  humanizes  and  adorns  our  natures,  is 
the  foundation  of  all  the  thousand  romances,  plays, 
and  novels,  which  are  in  the  hands  of  every  body. 
Some  of  them  lead  to  the  confirmation  of  every  vir- 
tuous principle;  others,  though  with  the  same  pro- 
fession, address  the  imagination  in  a  manner  to  lead 
the  passions  into  dangerous  excesses :  but  though  the 
law  does  not  nicely  discriminate  the  various  shades 
which  distinguish  these  works  from  one  another,  so  as 
to  suffer  many  to  pass,  through  its  liberal  spirit,  that 
upon  principle  ought  to  be  suppressed,  would  it,  or 
does  it  tolerate,  or  does  any  decent  man  contend  that 
it  ought  to  pass  by  unpunished,  libels  of  the  most 
shameless  obscenity,  manifestly  pointed  to  debauch 
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innocence,  and  to  blast  and  poison  the  morals  of  the 
rising  generation  ?     This  is  only  another  illustration 
to  demonstrate  the  obvious  distinction  between  the 
work  of  an  author,  who  fairly  exercises  the  powers  of 
his  mind  in  investigating  the  religion  or  government 
of  any  country,  and  him  who  attacks  the  rational  ex- 
istence of  every  religion  or  government,  and  brands 
with  absurdity  and  folly  the  state  which  sanctions,  and 
the  obedient  tools  who  cherish  the  delusion.    But  this 
publication  appears  to  me  to  be  as  cruel  and  mischievous 
in  its  effects,  as  it  is  manifestly  illegal  in  its  principles ; 
because  it  strikes  at  the  best,  sometimes,  alas !  the 
only  refuge  and  consolation  amidst  the  distresses  and 
afflictions   of  the   world.     The  poor   and   humble, 
whom  it  affects  to  pity,  may  be  stabbed  to  the  heart 
by  it.     They  have  more  occasion  for  firm  hopes  be- 
yond the  grave  than  the  rich  and  prosperous,  who 
have  other  comforts  to  render  life  delightful.     I  can 
conceive  a  distressed  but  virtuous  man,  surrounded  by 
his  children,  looking  up  to  him  for  bread  when  he  has 
none  to   give  them  ;  sinking  under  the   last   day's 
labour,  and  unequal  to  the  next ;  yet  still,  supported 
by  confidence  in  the  hour  when  all  tears  shall  be 
wiped  from  the  eyes  of  affliction,  bearing  the  burden 
laid  upon  him  by  a  mysterious  Providence  which  he 
adores,  and  anticipating  with  exultation  the  revealed 
promises  of  his  Creator,  when  he  shall  be  greater  than 
the  greatest,  and  happier  than  the  happiest  of  mankind. 
What  a  change  in  such  a  mind  might  be  wrought  by 
such  a  merciless  publication  !     Gentlemen,  whether 
these  remarks  are  the  overcharged  declamations  of  an 
accusing  counsel,  or  the  just  reflections  of  a  man 
anxious  for  the  public  happiness,  which  is  best  secured 
by  the  morals  of  a  nation,  will  be  soon  settled  by  an 
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appeal  to  the  passages  in  the  work,  that  are  selected 
by  the  indictment  for  your  consideration  and  judg- 
ment. You  are  at  liberty  to  connect  them  with  every 
context  and  sequel,  and  to  bestow  upon  them  the 
mildest  interpretation.  (Here  Mr.  Erskine  read  and 
commented  upon  several  of  the  selected  passages,  and 
then  proceeded  as  follows  :) 

Gentlemen,  it  would  be  useless  and  disgusting  to 
enumerate  the  other  passages  within  the  scope  of  the 
indictment.  How  any  man  can  rationally  vindicate 
the  publication  of  such  a  book,  in  a  country  where 
the  Christian  religion  is  the  very  foundation  of  the 
law  of  the  land,  I  am  totally  at  a  loss  to  conceive, 
and  have  no  ideas  for  the  discussion  of.  How  is  a 
tribunal,  whose  whole  jurisdiction  is  founded  upon 
the  solemn  belief  and  practice  of  what  is  here  denied 
as  falsehood,  and  reprobated  as  impiety,  to  deal  with 
such  an  anomalous  defence  ?  Upon  what  principle  is 
it  even  offered  to  the  court,  whose  authority  is  con- 
temned and  mocked  at  ?  If  the  religion  proposed  to 
be  called  in  question  is  not  previously  adopted  in 
belief  and  solemnly  acted  upon,  what  authority  has 
the  court  to  pass  any  judgment  at  all  of  acquittal  or 
condemnation  ?  Why  am  I  now,  or  upon  any  other 
occasion,  to  submit  to  his  lordship's  authority  ?  "Why 
am  I  now,  or  at  any  time,  to  address  twelve  of  my 
equals,  as  I  am  now  addressing  you,  with  reverence 
and  submission  ?  Under  what  sanction  are  the  wit- 
nesses to  give  their  evidence,  without  which  there  can 
be  no  trial  ?  Under  what  obligations  can  I  call  upon 
you,  the  jury  representing  your  country,  to  administer 
justice?  Surely  upon  no  other  than  that  you  are 
sworn  to  administer  it  under  the  oaths  you  have  taken. 
The  whole  judicial  fabric,  from  the  king's  sovereign 
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authority  to  the  lowest  office  of  magistracy,  has  nd 
other  foundation.  The  whole  is  built,  both  in  form 
and  substance,  upon  the  same  oath  of  every  one  of  its 
ministers  to  do  justice,  as  God  shall  help  them  here- 
after. What  God,  and  what  hereafter?  That 
God,  undoubtedly,  who  has  commanded  kings  to  rule, 
and  judges  to  decree  justice ;  who  has  said  to  wit- 
nesses,  not  only  by  the  voice  of  nature,  but  in  re- 
vealed commandments,  Thou  shalt  not  bear  false 
testimony  against  thy  neighbour ;  and  who  has  en- 
forced obedience  to  them  by  the  revelation  of  the  un* 
utterable  blessings  which  shall  attend  their  observance, 
and  the  awful  punishments  which  shall  await  upon 
their  transgressions. 

But  it  seems  this  is  an  age  of  reason,  and  the  time 
and  the  person  are  at  last  arrived,  that  are  to  dissipate 
the  errors  which  have  overspread  the  past  generations 
of  ignorance.  The  believers  in  Christianity  are  many> 
but  it  belongs  to  the  few  that  are  wise  to  correct  their 
credulity.  Belief  is  an  act  of  reason,  and  superior 
reason  may,  therefore,  dictate  to  the  weak.  In 
running  the  mind  along  the  long  list  of  sincere  and 
devout  Christians,  I  cannot  help  lamenting,  that 
Newton  had  not  lived  to  this  day,  to  have  had  his 
shallowness  filled  up  with  this  new  flood  of  light. 
But  the  subject  is  too  awful  for  irony.  I  will  speak 
plainly  and  directly.  Newton  was  a  Christian  ! — 
Newton,  whose  mind  burst  forth  from  the  fetters 
fastened  by  nature  upon  our  finite  conceptions — New- 
ton, whose  science  was  truth,  and  the  foundation  of 
whose  knowledge  of  it  was  philosophy — not  those 
visionary  and  arrogant  presumptions  which  too  often 
usurp  its  name,  but  philosophy  resting  upon  the 
basis  of  mathematics,  which,  like  figures,  cannot  lie ; 
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— Newton,  who  carried  the  line  and  rule  to  the  utter- 
most  barriers  of  creation,  and  explored  the  principles 
by  which  all  created  matter  exists  and  is  held  together. 
But  this  extraordinary  man,  in  the  mighty  reach  of 
his  mind,  overlooked,  perhaps,  the  errors  which  a 
minuter  investigation  of  the  created  things  on  this  earth 
mighjt  have  taught  him.  What  shall  then  be  said  of 
the  great  Mr.  Boyle,  who  looked  into  the  organic 
structure  of  all  matter,  even  to  the  inanimate  sub- 
stances which  the  foot  treads  upon  ?  Such  a  man 
may  be  supposed  to  have  been  equally  qualified  with 
Mr.  Paine  to  look  up  through  nature  to  nature's  God. 
Yet  the  result  of  all  his  contemplations  was  the  most 
confirmed  and  devout  belief  in  all  which  the  other 
holds  in  contempt,  as  despicable  and  drivelling  super- 
stition. But  this  error  might,  perhaps,  arise  from  a 
want  of  due  attention  to  the  foundations  of  human 
judgment,  and  the  structure  of  that  understanding 
which  God  has  given  us  for  the  investigation  of  truth. 
Let  that  question  be  answered  by  Mr.  Locke,  who, 
to  the  highest  pitch  of  devotion  and  adoration,  was  a 
Christian  ;  Mr.  Locke,  whose  office  was  to  detect  the 
errors  of  thinking,  by  going  up  to  the  very  fountains 
of  thought,  and  to  direct  into  the  proper  track  of 
reasoning  the  devious  mind  of  man,  by  showing  him 
its  whole  process,  from  the  first  perceptions  of  sense 
to  the  last  conclusions  of  ratiocination  ;  putting  a 
rein  upon  false  opinion,  by  practical  rules  for  the  con- 
duct of  human  judgment. 

But  these  men,  it  may  be  said,  were  only  deep 
thinkers,  and  lived  in  their  closets,  unaccustomed  to 
the  traffic  of  the  world,  and  to  the  laws  which  practi- 
cally regulate  mankind.  Gentlemen  !  in  the  place 
where  we  now  sit  to  administer  the  justice  of  this 
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great  country,  the  never-to-be-forgotten  Sir  Matthew 
Hale  presideci ;  whose  faith  in  Christianity  is  an  ex- 
alted commentary  upon  its  truth  and  reason,  and 
whose  life  was  a  glorious  example  of  its  fruits  ;  whose 
justice,  drawn  from  the  pure  fountain  of  the  Christian 
dispensation,  will  be,  in  all  ages,  a  subject  of  the 
highest  reverence  and  admiration.  But  it  is  said  by 
the  author,  that  the  Christian  fable  is  but  the  tale  of 
the  more  ancient  superstitions  of  the  world,  and  may 
be  easily  detected  by  a  proper  understanding  of  the 
mythologies  of  the  Heathens.  Did  Milton  understand 
those  mythologies?  Was  he  less  versed  than  Mr. 
Paine  in  the  superstitions  of  the  world  ?  No :  they 
were  die  subject  of  his  immortal  song ;  and  though 
shut  out  from  all  recurrence  to  them,  he  poured  them 
forth  from  the  stores  of  a  memory  rich  with  all  that 
man  ever  knew,  and  laid  them  in  their  order  as  the 
illustration  of  real  and  exalted  faith,  the  unquestion- 
able  source  of  that  fervid  genius,  which  has  cast  a  kind 
of  shade  upon  all  the  other  works  of  man  : 

"  He  pass'd  the  bounds  of  naming  space, 
Where  angels  tremble  while  they  gaze ; 
He  saw, — till,  blasted  with  excess  of  light, 
He  closed  his  eyes  in  endless  night." 

But  it  was  the  light  of  the  body  only  that  was  ex- 
tinguished  :  "  The  celestial  light  shone  inward,  and 
enabled  him  to  justify  the  ways  of  God  to  man." 
The  result  of  his  thinking  was  nevertheless  not  quite 
the  same  as  the  author's  before  us.  The  mysterious 
incarnation  of  our  blessed  Saviour  (which  this  work 
blasphemes  in  words  so  wholly  unfit  for  the  mouth  of 
^  Christian,  or  for  the  ear  of  a  court  of  justice,  that  I 
dare  not,  and  will  not,  give  them  utterance)  Milton 
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made  the  grand  conclusion  of  his  Paradise  Lost,  the 
.rest  from  his  finished  labours,  and  the  ultimate  hope, 
expectation,  and  glory  of  the  world. 

"  A  virgin  is  his  mother,  but  his  sire, 

The  power  of  the  Most  High ; — he  shall  ascend 

The  throne  hereditary,  and  bound  his  reign 

With  earth's  wide  bounds,  his  glory  with  the  heavens." 

The  immortal  poet  having  thus  put  into  the  mouth 
of  the  angel  the  prophecy  of  man's  redemption, 
follows  it  with  that  solemn  and  beautiful  admonition, 
addressed  in  the  poem  to  our  great  first  parent,  but 
intended  as  an  address  to  his  posterity  through  all 
generations  : 

"  This  having  learn'd,  thou  hast  attain'd  the  sum 
Of  wisdom ;  hope  no  higher,  though  all  the  stars 
Thou  knew'st  by  name,  and  all  the'  ethereal  powers, 
All  secrets  of  the  deep,  all  Nature's  works, 
Or  works  of  God  in  heaven,  air,  earth,  or  sea, 
And  all  the  riches  of  this  world  enjoy'st, 
And  all  the  rule,  one  empire ;  only  add 
Deeds  to  thy  knowledge  answerable,  add  faith, 
Add  virtue,  patience,  temperance,  add  love, 
By  name  to  come  call'd  Charity,  the  soul 
Of  all  the  rest :  then  wilt  thou  not  be  loth 
To  leave  this  Paradise,  but  shalt  possess 
A  Paradise  within  thee,  happier  far." 

Thus  you  find  all  that  is  great,  or  wise,  or  splendid, 
or  illustrious,  amongst  created  beings ;  all  the  minds 
gifted  beyond  ordinary  nature,  if  not  inspired  by  its 
universal  Author  for  the  advancement  and  dignity  of 
the  world ;  though  divided  by  distant  ages,  and  by 
clashing  opinions,  yet  joining  as  it  were  in  one  sub- 
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lime  chorus,  to  celebrate  the  truths  of  Christianity, 
and  laying  upon  its  holy  altars  the  never-fading  offer- 
ings of  their  immortal  wisdom. 

Against  all  this  concurring  testimony,  we  find 
suddenly,  from  the  author  of  this  book,  that  the 
Bible  teaches  nothing  but  "  lies,  obscenity,  cruelty, 
and  injustice."  Had  he  ever  read  our  Saviour's 
sermon  on  the  Mount,  in  which  the  great  principles 
of  our  faith  and  duty  are  summed  up  ?  Let  us  all 
but  read  and  practise  it ;  and  lies,  obscenity,  cruelty 
and  injustice,  and  all  human  wickedness,  will  be 
banished  from  the  world  ! 

Gentlemen,  There  is  but  one  consideration  more, 
which  I  cannot  possibly  omit,  because  I  confess  it 
affects  me  very  deeply.  The  author  of  this  book  has 
written  largely  on  public  liberty  and  government; 
and  this  last  performance,  which  I  am  now  prose- 
cuting,  has,  on  that  account,  been  more  widely  cir- 
culated, and  principally  among  those  who  attached 
themselves  from  principle  to  his  former  works.  This 
circumstance  renders  a  public  attack  upon  all  revealed 
religion  from  such  a  writer  infinitely  more  dangerous. 
The  religious  and  moral  sense  of  the  people  of  Great 
Britain  is  the  great  anchor,  which  alone  can  hold  the 
vessel  of  the  state  amidst  the  storms  which  agitate  the 
world  ;  and  if  the  mass  of  the  people  were  debauched 
from  the  principles  of  religion,  the  true  basis  of  that 
humanity,  charity,  and  benevolence,  which  have  been 
so  long  the  national  characteristic,  instead  of  mixing 
myself,  as  I  sometimes  have  done,  in  political  reforma- 
tions, I  would  retire  to  the  uttermost  corners  of  the 
earth,  to  avoid  their  agitation ;  and  would  bear,  not 
only  the  imperfections  and  abuses  complained  of  in 
our  wise  establishment,  but  even  the  worst  govern- 
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ment  that  ever  existed  in  the  world,  rather  than  go  to 
the  work  of  reformation  with  a  multitude  set  free 
from  all  the  charities  of  Christianity,  who  had  no 
other  sense  of  God's  existence,  than  was  to  be  col- 
lected from  Mr.  Paine's  observation  of  nature,  which 
the  mass  of  mankind  have  no  leisure  to  contemplate ; 
which  promises  no  future  rewards,  to  animate  the 
good  in  the  glorious  pursuit  of  human  happiness,  nor 
punishments  to  deter  the  wicked  from  destroying  it 
even  in  its  birth.  The  people  of  England  are  a  reli- 
gious people,  and,  with  the  blessing  of  God,  so  far  as 
it  is  in  my  power,  I  will  lend  my  aid  to  keep  them  so. 
I  have  no  objections  to  the  most  extended  and  free 
discussions  upon  doctrinal  points  of  the  Christian  re- 
ligion ;  and  though  the  law  of  England  does  not  per 
mit  it,  I  do  not  dread  the  reasonings  of  deists  against 
the  existence  of  Christianity  itself,  because,  as  was  said 
by  its  divine  Author,  if  it  be  of  God  it  will  stand.  An 
intellectual  book,  however  erroneous,  addressed  to  the 
intellectual  world,  upon  so  profound  and  complicated 
a  subject,  can  never  work  the  mischief  which  this  in- 
dictment is  calculated  to  repress.  Such  works  will 
only  incite  the  minds  of  men  enlightened  by  study, 
to  a  deeper  investigation  of  a  subject  well  worthy  of 
their  deepest  and  continued  contemplation.  The 
powers  of  the  mind  are  given  for  human  improve- 
ment in  the  progress  of  human  existence.  The 
changes  produced  by  such  reciprocations  of  lights 
and  intelligences  are  certain  in  their  progressions,  and 
make  their  way  imperceptibly,  by  the  final  and  irre- 
sistible power  of  truth.  If  Christianity  be  founded  in 
falsehood,  let  us  become  deists  in  this  manner,  and  I 
am  contented.  But  this  book  has  no  such  object,  and 
no  such  capacity  :  it  presents  no  arguments  to  the  wise 
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and  enlightened.  On  the  contrary,  it  treats  the  faith 
and  opinions  of  the  wisest  with  the  most  shocking 
contempt,  and  stirs  up  men,  without  the  advantages 
of  learning,  or  sober  thinking,  to  a  total  disbelief  of 
every  thing  hitherto  held  sacred ;  and  consequently  to 
a  rejection  of  all  the  laws  and  ordinances  of  the  state, 
which  stand  only  upon  the  assumption  of  their  truth. 
Gentlemen,  I  cannot  conclude  without  expressing 
the  deepest  regret  at  all  attacks  upon  the  Christian 
religion  by  authors  who  profess  to  promote  the  civil 
liberties  of  the  world.  For  under  what  other  auspices 
than  Christianity  have  the  lost  and  subverted  liberties 
of  mankind  in  former  ages  been  re-asserted  ?  By  what 
zeal,  but  the  warm  zeal  of  devout  Christians,  have 
English  liberties  been  redeemed  and  consecrated? 
Under  what  other  sanctions,  even  in  our  own  days, 
have  liberty  and  happiness  been  speading  to  the 
uttermost  corners  of  the  earth  ?  What  work  of  civi- 
lization, what  commonwealth  of  greatness,  has  this 
bald  religion  of  nature  ever  established  ?  We  see, 
on  the  contrary,  the  nations  that  have  no  other  light 
than  that  of  nature  to  direct  them,  sunk  in  barbarism, 
or  slaves  to  arbitrary  governments ;  whilst,  under  the 
Christian  dispensation,  the  great  career  of  the  world 
has  been  slowly  but  clearly  advancing,  lighter  at 
every  step,  from  the  encouraging  prophecies  of  the 
gospel,  and  leading,  I  trust,  in  the  end,  to  universal 
and  eternal  happiness.  Each  generation  of  mankind 
can  see  but  a  few  revolving  links  of  this  mighty  and 
mysterious  chain;  but  by  doing  our  several  duties  in 
our  allotted  stations,  we  are  sure  that  we  are  fulfilling 
the  purposes  of  our  existence.  You,  I  trust,  will 
fulfil  yours  this  day. 
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DISSERTATION   ON   THE    ORIGIN    OF    THE    EN- 
GLISH HOUSE  OF  COMMONS: 

Delivered  before  the  Masters  and  Scholars  of  Tri- 
nity College,  Cambridge,  in  June,  1777 ;  and  to 
which  the  first  prize  of  the  year  teas  adjudged. 

The  English  House  of  Commons  arose  gradually  out 
of  the  feodal  tenures,  as  introduced  at  the  Conquest. 

Many  of  the  wisest  and  warmest  assertors  of  equal 
government  have  been  fond  of  looking  back  to  the 
Saxon  annals  for  the  origin  of  the  English  consti- 
tution ;  and,  without  the  warrant  of  history  or  tra- 
dition, have  considered  the  rise  of  our  liberties  under 
the  Normans,  as  only  the  restoration  of  immunities 
subverted  by  the  Conquest.  This  opinion,  however, 
has  been  propagated  by  its  authors,  neither  from  a 
decided  conviction  on  the  one  hand,  nor  a  blind  ad- 
miration of  antiquity  on  the  other :  a  very  generous, 
but  mistaken  motive  has  often  rendered  it  popular 
and  energetic;  it  has  been  opposed  in  time  of  public 
danger  to  the  arguments  of  those  enemies  to  their 
country,  and  indeed  to  all  mankind,  who  have  branded 
the  sacred  privileges  wrested  by  our  patriot  ancestors 
from  the  first  Norman  princes,  as  the  fruits  of  success- 
ful rebellion. 

But,  although  the  principle  is  to  be  applauded, 
the  error  can  not,  and,  in  this  enlightened  age,  hap- 
pily need  not,  be  defended :  the  rights  of  mankind 
can  never  be  made  to  depend  on  the  times  of  their 
being  vindicated  with  success;  they  are  sacred  and 
immutable ;  they  are  the  gift  of  Heaven  ;  and  whether 
appropriated  for  the  first  time  to-day,  or  enjoyed  be- 
yond the  reach  of  annals,  the  title  to  them  is  equally 
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incontrovertible  :  one  individual  may  forfeit  his  pro. 
perty  to  another  from  supineness,  and  usurpation  may 
strengthen  into  right  by  prescription,  but  human  pri- 
vileges in  the  gross  cannot  be  so  snatched  away ; 
there  is  no  statute  of  limitation  *  to  bar  the  claims  of 
nature  :  let  us  not,  therefore,  from  a  patriot  zeal,  in- 
volve ourselves  in  the  faint  evidences  of  probability, 
but  be  contented  to  trace  our  political  constitution  s 
from  a  source  within  the  reach  of  moral  demonstration. 
There  is  more  honour  in  having  freed  ourselves  from 
tyranny  than  in  always  having  been  free. 

We  know  with  certainty  that  the  Saxons  had  par- 
liaments, but  we  know  with  equal  certainty  that  the 
people  at  large  had  no  representative  share  in  them : 
the  bulk  of  the  nation  were  either  vassals  under  the 
feodal  lords,  or  allodii-f-  under  the  king's  govern- 
ment :  the  first,  being  absolute  slaves  to  their  masters, 
could  not  pretend  to  become  political  rulers ;  and  the 
last,  being  not  even  united  by  the  feodal  bond  to  the 
community,  could  have  no  suffrages  in  the  feodal 
councils  :  the  Saxon  lords  indeed  were  free,  but,  for 

*  There  are  certain  limitations  of  time  fixed  by 
statute  in  the  reigns  of  Henry  VIII.  and  James  I. 
beyond  which  the  subject  (and  the  king  by  a  late 
act)  cannot  apply  to  the  courts  of  justice  to  regain  the 
possession  of  landed  property,  to  recover  personal  debts 
and  damages,  or  to  redress  private  wrongs.  These  acts 
are  called,  in  law  pleadings,  the  statutes  of  limitation. 

t  Allodii  were  such  as  held  of  no  feodal  superior, 
celles  qui  ne  recognousent  superieur  in  fcedalitife. 
These  allodial  lands  were  all  surrendered  up  at  the 
Norman  conquest,  and  received  back  to  be  held  by 
feodal  tenure,  as  appears  by  Doomsday  Book. 
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that  very  reason,  there  was  no  public  liberty;  the 
government  was  highly  aristocratical,  there  was  no 
shadow  of  that  equal  communion  of  privileges  founded 
on  legislative  institutions,  which  constitutes  freedom 
upon  English  principles,  by  which  all,  who  are  the 
.objects  of  the  law,  must,  personally  or  by  representa- 
tion, be  the  makers  of  the  laws  :  this  principle,  which 
may  justly  be  denominated  the  very  essence  of  our 
present  government,  neither  did  nor  could  possibly  exist 
till  the  proud  feodal  chieftains,  bending  under  an  ac- 
cidental pressure,  were  obliged  to  sacrifice  their  pride 
to  necessity,  and  their  tyranny  to  self-preservation. 

But  before  our  inquiries  can  be  properly  begun,  at 
the  period  I  have  fixed, — before  I  can  exhibit  the 
elastic  force  of  freedom  rebounding  under  the  pressure 
of  the  most  absolute  government, — I  must  call  your 
attention  to  the  genealogy  of  our  feodal  ancestors. 

They  issued  from  the  northern  hive  of  fierce  war- 
jiors  who  overran  all  Europe  at  the  declension  of  the 
Roman  empire :  a  race  of  men  the  most  extraordinary 
that  ever  marked  or  distinguished  the  state  of  nature ; 
a  people  who,  in  the  absence  of  every  art  and  science, 
carried  the  seeds  of  future  perfection  in  their  national 
genius  and  characteristic ;  visible  even  then  in  an  un- 
conquerable fortitude  of  mind,  in  an  inherent  idea  of 
human  equality,  tempered  with  a  voluntary  submis- 
sion to  the  most  rigid  subordination.  The  trial  by  jury 
too  was  understood  and  revered  by  all  the  northern 
inhabitants  of  Europe,  when  they  first  appeared  among 
the  degenerate  nations  that  had  lost  it.  Liberty, 
driven  from  the  haunts  of  science  and  civilization, 
seems  to  have  fled  with  this  talisman  to  the  deserts, 
and  to  have  given  it  to  barbarians,  to  revenge  her 
injuries,  and  to  redeem  her  empire.  In  marking  the 
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process  of  the  constitution  through  the  furnace  of 
slavery,  it  must  never  be  forgotten  that  such  were 
our  ancestors. 

When  William  had  gained  the  victory  of  Hastings, 
he  marched  towards  London  with  his  victorious  Nor- 
mans, and  found  (like  other  conquerors)  an  easy  pass- 
age to  the  throne  when  the  prince  is  slain  and  his 
army  defeated.  The  English  proffered  him  the  peace- 
able possession  of  a  kingdom  which  he  was  in  a  con- 
dition to  have  seized  by  force ;  rather  choosing  to  see 
the  brows  of  a  victor  encircled  with  a  crown  than  with 
a  helmet,  and  wishing  rather  to  be  governed  by  the 
sceptre  than  by  the  sword.  He  was  therefore  installed 
with  all  the  ceremonies  of  the  Saxon  coronation,  and 
immediately  afterwards  annihilated  all  those  laws 
which  these  solemnities  were  instituted  to  perpetuate : 
he  established  his  own  feodal  system  (the  only  one  he 
understood) ;  he  divided  all  the  lands  of  England  into 
knights'  fees,  to  be  holden  of  himself  by  military  ser- 
vice ;  and  as  few  or  none  of  the  English  had  any  share 
in  this  general  distribution,  their  estates  being  for- 
feited from  their  adherence  to  Harold,  and  by  sub- 
sequent rebellions,  it  is  plain  they  could  have  no  poli- 
tical consequence,  since  none  but  vassals  of  the  crown 
had  seats  in  the  feodal  parliaments. 

Could  William  have  been  contented  thus  to  have 
shared  with  his  Norman  barons  the  spoils  of  the  con- 
quered English,  and  merely  to  have  transferred  his 
feodal  empire  from  Normandy  to  Great  Britain,  the 
sacred  sun  of  freedom  had  probably  then  set  upon 
this  island,  never  to  have  arisen  any  more ;  the  Nor- 
man lords  would  have  established  that  aristocracy 
which  then  distinguished  the  whole  feodal  world ;  and 
when  afterwards,  by  the  natural  progression  of  that 
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singular  system — when,  by  the  inevitable  operation  of 
escheats  and  forfeitures,  the  crown  must  have  attracted 
all  that  property  which  originally  issued  from  it ; 
when  the  barons  themselves  must  have  dropped  like 
falling  stars,  into  the  centre  of  power,  and  aristocracy 
been  swallowed  up  in  monarchy  ;  the  people,  already 
trained  to  subjection,  without  rights,  and  without 
even  similar  grievances  to  unite  them,  would  have 
been  an  easy  prey  to  the  prince  in  the  meridian  of  his 
authority ;  and  despotism,  encircled  with  a  standing 
army,  would  have  scattered  terror  through  a  nation  of 
slaves. 

But,  happily  for  us,  William's  views  extended 
with  his  dominion :  he  forgot  that  his  barons  (who 
were  not  bound  by  their  tenures  to  leave  their  own 
country)  had  followed  him  rather  as  companions  in 
enterprise  than  as  vassals ;  he  confided  in  a  standing 
army  of  mercenaries,  which  he  recruited  on  the  con- 
tinent ;  riveted  even  on  his  own  Normans  the  worst 
feodal  severities ;  and  before  the  end  of  his  reign,  the 
English  saw  the  oppressors  themselves  among  the 
number  of  the  oppressed. 

This  plan,  pursued  and  aggravated  by  his  descend- 
ants, assimilated  the  heterogeneous  bodies  of  which 
the  kingdom  was  composed  :  Normans  and  English, 
barons  and  vassals,  were  obliged  to  unite  in  a  com- 
mon cause.  Mr.  De  Lolme,  citizen  of  Geneva,  by 
comparing  the  rise  of  liberty  in  England  with  the 
fall  of  it  in  France,  has  so  clearly  and  ingeniously 
proved,  that  Magna  Charta  was  obtained  from  this 
necessity  which  the  barons  were  under  of  forming  an 
union  with  the  people,  that  I  shall  venture  to  consider 
it  as  a  fact  demonstrated,  and  shall  proceed  to  an 
inquiry  no  less  curious  and  important,  where  he  and 
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other  writers  have  left  a  greater  field  for  originality ; 
I  mean,  the  rise  of  the  English  House  of  Commons, 
to  its  present  distinct  and  representative  state. 

The  statute  of  Magna  Charta  so  often  evaded,  and 
so  often  solemnly  re-established,  disseminated  (it 
must  be  confessed)  those  great  and  leading  maxims 
on  which  all  the  valuable  privileges  of  civil  govern, 
ment  depend  ;  indeed  the  twenty-ninth  chapter  con- 
tains every  absolute  right  for  the  security  of  which 
men  enter  into  the  relative  obligations  of  society.  But 
privileges  thus  gained,  and  only  maintained  by  the 
sword,  cannot  be  called  a  constitution.  After  bearing 
a  summer's  blossom,  they  may  perish  as  they  grew, 
in  the  field  of  battle.  Of  little  consequence  are  even 
the  most  solemn  charters,  confirmed  by  legislative 
ratifications,  if  they  who  are  the  objects  of  them  do 
not  compose  part  of  that  power  without  whose  consent 
they  cannot  be  repealed ;  if  they  have  no  peaceable 
way  of  preventing  their  infringement,  nor  any  oppor- 
tunity of  vindicating  their  claims,  till  they  have  lost 
the  benefit  of  possession.  Liberty,  in  this  state,  is  not 
an  inheritance  ;  it  is  little  better  than  an  alms  from  an 
indulgent  or  a  cautious  administration.  It  remains, 
therefore,  to  show  by  what  steps  the  people  of  Eng- 
land, without  being  drawn  forth  into  personal  action, 
were  enabled  to  act  with  more  than  personal  force ;  in 
what  manner  they  acquired  a  political  scale,  in  which 
they  could  deposit  the  privileges  thus  bravely  and 
fortunately  acquired,  and  into  which  every  future  ac- 
cumulation of  power  flowing  from  the  increase  of 
property  and  the  thriving  arts  of  peace,  might  silentl 
and  imperceptibly  fall ;  bringing  down  the  scale  with- 
out convulsing  the  balance. 

And  here  those  historians  must  be  followed  with 
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caution,  who  have  made  this  new  order  of  the  state 
to  start  up  at  the  nod  of  Montfort  or  of  Edward ; 
neglecting  the  operations  of  the  feodal  system,  as 
thinking  them,  perhaps,  more  the  province  of  the 
lawyer  than  the  historian,  they  have  taken  the  effect 
for  the  cause,  and  have  ascribed  this  memorable  event 
to  a  sudden  political  necessity,  which  was  in  reality 
prepared  and  ripened  by  a  slow  and  uniform  pro- 
gression.  This  truth  may  be  easily  illustrated. 
The  law  *  of  Edward  I.  still  remains  on  the  records 

*  The  statute  of  the  18th  Edward  I.  chap.  i. 
commonly  called  quia  emptores  terrarum.  The  great 
barons  were  very  pressing  to  have  this  law  passed, 
that  the  lands  they  had  sold  before  the  act  might  not 
be  subinfeued,  but  might  return  to  themselves  by  es- 
cheats, on  failure  of  heirs,  or  by  forfeiture  in  case  of 
felony ;  but  they  did  not  foresee  that  the  multiplication 
of  their  own  body  would,  in  the  end,  annihilate  its 
consequence,  and  raise  up  a  new  order  in  the  state : 
indeed,  the  tenancies  in  capite  were  multiplying  fast 
before  this  act ;  for  when  a  large  barony  escheated,  or 
was  forfeited  to  the  crown,  it  was  generally  divided, 
and  granted  to  more  than  one ;  and  frequently  these 
baronies  descended  to  several  females,  who  inherited 
as  coparceners  :  it  was  in  consequence  of  this  multipli- 
cation of  tenures  in  capite  that  the  smaller  barons  were 
summoned  per  vicecomites,  and  not  like  the  greater 
ones,  as  early  as  the  reign  of  King  John ;  their  numbers 
being  too  great  to  address  writs  to  them  all :  but  this 
multiplication  would  probably  never  have  produced  a 
genuine  House  of  Commons,  without  this  act,  as  will 
appear  by  and  by,  fro-m  the  comparison  between  the 
English  and  Scotch  parliaments. 
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of  parliament,  by  which  the  crown  and  the  barons,  in 
order  to  preserve  for  ever  their  fond  feodal  rights, 
restrained  the  creation  of  any  new  superiorities.  By 
this  act,  the  people  were  allowed  to  dispose  of  their 
estates,  but  the  original  tenure  was  made  to  follow  the 
land  through  all  its  alienations ;  consequently,  when 
the  king's  vassal  divided  his  property,  by  sale,  into 
smaller  baronies,  the  purchaser  had  from  thenceforth 
no  feodal  connexion  with  the  seller,  but  held  im- 
mediately of  the  king,  according  to  the  ancient  tenure 
of  the  land  ;  and  if  these  purchasers  alienated  to  others 
the  lands  so  purchased,  still  the  tenure  continued  and 
remained  in  the  crown. 

Now,  when  we  reflect  that  every  tenant  of  a  barony 
holden  of  the  king  in  capite  had  a  seat  in  parliament, 
we  see  at  once  the  striking  operation  of  this  law ;  we 
see  how  little  the  wisest  politicians  foresee  the  distant 
consequences  of  ambition :  Edward  and  his  barons, 
by  this  device,  monopolized,  it  is  true,  the  feodal  so- 
vereignties, and  prevented  their  vassals  from  becoming 
lords  like  themselves,  but  they  knew  not  what  they 
were  doing ;  they  knew  not  that,  in  the  very  act  of 
abridging  the  property  of  the  people,  they  were  giving 
them  a  legislative  existence,  which  at  a  future  day 
v/ould  enable  them  to  overthrow  whatever  stood  in  the 
way  of  their  power,  and  to  level  that  very  feodal  system 
which  they  were  thus  attempting  to  perpetuate :  for 
the  tenants  in  capite  who  had  a  right  to  be  summoned 
to  parliament,  soon  became  so  numerous  by  the  aliena- 
tion of  the  king's  vassals  (whose  immense  territories 
were  divisible  into  many  lesser  baronies),  that  they 
neither  could,  nor  indeed  wished,  any  longer  to  as- 
semble in  their  own  rights :  the  feodal  peers  were,  in 


ERSKINE.  159 

fact,  become  the  people  *  ;  and  the  idea  of  representa- 
tion came  forward  by  a  necessary  consequence :  par- 

*  The  House  of  Commons,  and  the  spiritual  lords 
(who  still  sit  in  parliament  as  tenants  in  capite)  are  the 
only  remains  of  the  genuine  feodal  territorial  peerage ; 
for  when  the  tenants  in  capite  became  numerous  and 
poor,  such  an  alloy  was  mixed  with  the  ancient  ori- 
ginal nobility,  that  it  would  have  been  absurd  to  have 
allowed  tenure  in  chief  to  convey  any  longer  a  per- 
sonal honour  and  privilege  :  the  peerage,  therefore,  no 
longer  passed  with  the  fief,  but,  from  being  territorial 
and  official,  became  personal  and  honorary;  but  as 
tenure  in  chief  was  still,  from  the  very  nature  of  the 
feodal  system,  a  legislative  title,  although  its  exercise 
was  no  longer  practicable  from  the  multiplicity  of 
royal  holdings,  a  representation  was  naturally  adopted. 
The  feodal  aristocracy  thus  expanded,  changed  by 
degrees  into  a  democracy,  and  the  aristocratical  part 
of  the  government  would  have  been  utterly  extin- 
guished (on  failure  of  the  peers  by  prescription)  if  the 
crown  had  not  preserved  it,  by  conferring  on  a  few, 
by  personal  investiture,  an  hereditary  right  of  legis^ 
lation  in  the  room  of  that  territorial  peerage  that  had 
branched  out  and  become  a  popular  right.  This  pro- 
duced a  great  change  in  the  orders  of  the  state,  for  the 
feodal  baronage,  after  having  produced  the  House  of 
Commons,  continued  to  balance  and  struggle  with  the 
prerogative  as  a  democracy,  in  the  same  manner  that 
it  had  resisted  it  before  as  an  aristocratical  body : 
whereby  the  monarchical  peerage,  which  sprang  up 
on  the  decay  of  the  feodal,  is  merely  an  emanation  of 
the  royal  prerogative,  interested  in  the  support  of  the, 
crown,  from  which  it  derives  its  lustre  and  its  power, 
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li^-nent,  from  being  singly  composed  of  men  who  sat 
i  their  own  rights  to  save  the  great  from  the  oppres- 
sing of  the  crown,  and  not  the  small  from  the  op- 
^pr-.  ;ion  of  the  great,  now  began  to  open  its  doors  to 
tha  patriot  citizen ;  the  feodal  and  personal  changed 
into  natural  and  corporate  privileges ;  and  the  people, 
for  the  first  time  in  the  history  of  the  world,  saw  the 
root  of  their  liberties  fixed  in  the  centre  of  the  consti- 
tution. 

As  the  multiplication  of  royal  tenures  for  the  en. 
franchisement  of  boroughs  *  (but  chiefly  from  the  ope- 
ration of  this  law)  first  gave  rise  to  popular  representa- 
tion ;  so  it  is  only  in  the  continued  operation  of  these 
principles,  that  we  can  trace  the  distinct  existence  and 
growing  power  of  the  House  of  Commons :  we  know 
that  they  assembled  for  a  long  time  in  the  same  cham- 
ber with  the  peers ;  that  the  separation  was  not  pre- 
conceived by  the  founders  of  the  constitution,  but 

and  has  no  connexion  with  the  feodal  system,  which 
conferred  no  legislative  rights  but  by  tenure  in  capite, 
which  tenure  diffused  among  the  multitude,  constituted 
the  House  of  Commons. 

*  It  is  very  probable,  that  burgage  tenure  first  gave 
the  idea  of  a  representative  of  the  smaller  barons  :  for 
when  the  king  enfranchised  a  town,  and  gave  it  lands 
from  the  royal  demesne,  this  instantly  made  the  cor- 
poration a  tenant  in  capite,  but,  as  the  corporation 
could  not  sit  in  parliament,  it  elected  a  burgess.  It 
is  in  consequence  of  this  burgage  tenure,  or  tenancy 
in  capite  of  a  corporation,  that  we  now  see  such  an 
insignificant  village  as  Old  Sarum  sending  two  mem. 
bers  to  parliament,  while  such  a  flourishing  town  as 
Manchester  sends  none. 
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arose  from  necessity,  when  their  numbers  became  too 
great  to  form  one  assembly  ;  and  we  know  that  they 
never  thought  of  assuming  popular  legislative  privi- 
leges, till  by  this  necessary  division  they  became  a 
distinct  body  from  the  Lords.  This,  though  a  poli- 
tical accident,  brought  the  English  Commons  forth 
into  action ;  their  legislative  existence  was  the  natural 
birth  of  the  feodal  system,  compressed  by  the  crown. 
To  prove  these  truths,  we  have  only  to  contemplate 
the  history  of  our  sister  kingdom  of  Scotland,  governed 
at  that  time  by  the  same  laws ;  there  being  very  little 
difference  between  the  Regiam  Majestatem,  the  Scotch 
code  of  those  days,  and  the  work  compiled  by  Glan- 
ville,  chief-justice  to  Henry  II.  The  law  of  Edward 
I.,  which  produced  these  great  changes  *  in  England, 

*  It  may  be  asked  what  these  changes  were,  which 
the  act  is  said  to  have  produced,  since  the  burgesses 
were  called  to  parliament  in  the  beginning  of  Edward's 
reign,  before  the  act  passed;  and  since  the  lesser 
barons  w«re  summoned  by  the  sheriffs,  as  early  as  the 
reign  of  King  John.  To  this  it  may  be  answered, 
that  these  parliaments  were  entirely  feudal ;  the  bur- 
gesses representing  those  corporations  that  were  tenants 
in  capite,  and  the  summons  of  the  lesser  barons  being 
by  no  means  a  popular  election,  but  a  proclamation 
for  those  who  held  sufficient  lands  of  the  king  in 
capite,  to  assemble  in  their  own  rights  :  but  where  the 
statute  of  quia  emptores  had  so  generally  diffused  the 
royal  holding,  that,  from  being  a  feodal  privilege  con- 
fined to  a  few,  it  came  to  be  a  popular  and  almost 
universal  right ;  representation  of  the  multitude  suc- 
ceeded upon  feodal  principles  to  a  personal  right  of 
legislation ;  the  territorial  peerage  sunk  altogether,  or 
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was  transcribed  by  the  Scotch  parliament  into  the 
statute  book  of  their  Robert  I.,  but  the  king  of  Scot- 
land had  not  conquered  that  country  as  William  had 
subdued  England,  consequently  he  was  rather  a  feudal 
chieftain  than  a  monarch,  and  had  no  power  to  carry 
this  law  of  Edward's  into  execution  ;  for  the  Scotch 
barons,  although  they  would  not  allow  their  vassals 
to  subinfeud,  yet  when  they  sold  their  own  lands, 
they  would  not  suffer  the  crown  to  appropriate  the 
tenure ;  but  obliged  the  purchasers  to  hold  as  vassals 
to  themselves :  by  this  weakness  of  the  Scotch  crown, 
and  power  of  the  nobles,  the  tenancies  in  capite  were 
not  multiplied  as  in  England;  the  right  to  sit  in 
parliament  was  consequently  not  much  extended  be- 

rather  dilated  itself  into  a  House  of  Commons ;  and 
that  power  which,  in  other  feodal  countries,  being 
condensed  like  the  rays  of  the  sun  to  a  focus,  consumed 
the  rights  of  mankind,  produced,  when  thus  scattered 
abroad,  a  plentiful  harvest  of  liberty.  In  Scotland, 
where  the  act  of  quia  emptores  was  never  enforced, 
the  feodal  baronage  diffused  itself,  notwithstanding, 
so  as  at  least  to  produce  a  representation,  but  it  con- 
tinued to  be  a  representation  merely  feodal;  the 
knights  of  the  shires  were  representative  barons,  not 
representatives  of  the  people,  and  never  formed  a  di- 
stinct order  in  the  state :  indeed,  such  a  third  power 
could  never  have  possibly  sprung  up  from  a  feodal 
constitution,  on  any  other  principle  than  that  which 
is  here  laid  down.  There  was  no  representation  of 
the  Scotch  barons  till  the  year  1427,  when  it  was 
enacted  by  statute  that  the  smaller  barons  needed 
not  to  come  to  parliament,  provided  they  sent  com- 
missioners. 
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yond  the  original  numbers ;  and  Scotland  never  saw  a 
house  of  commons  *,  nor  ever  tasted  the  blessings  of 
equal  government.  When  the  boroughs,  indeed,  in 
latter  days,  were  enfranchised,  they  sent  their  repre- 
sentatives; but  their  numbers  being  inconsiderable, 
they  assembled  in  the  same  house  with  the  king  and 
the  peers ;  were  awed  by  the  pride  of  the  lords,  and 
dazzled  by  the  splendour  of  the  crown ;  they  sat  silent 
in  parliament,  representing  the  slavery  and  not  the 
freedom  of  the  people. 

*  The  representative  barons  and  burgesses  never 
formed,  in  Scotland,  a  third  estate  (as  has  been  ob- 
served in  the- last  note):  they  were  considered  as  the 
representatives  of  royal  tenants,  and  not  of  the  people 
at  large ;  and,  therefore,  naturally  assembled  with  the 
peers,  who  sat  by  honorary  creation :  for  tenures  in 
chief  being  confined  to  a  very  small  number  when 
compared  with  other  tenures,  still  continued  to  be  the 
criterion  of  legislation  ;  and,  though  extended  beyond 
the  practicability  of  personal  exercise,  was  highly 
feodal,  even  when  expanded  to  a  state  of  representation. 
Whereas,  in  England,  the  statute  of  quia  emptores 
made  tenure  in  capite  almost  universal,  or,  in  other 
words,  gave  legislative  principles  to  the  multitude, 
upon  feodal  principles ;  which  consequently  produced 
a  representation,  not  of  royal  tenants,  according  to  the 
principles,  of  the  feodal  system,  but  of  the  people, 
according  to  the  natural  principles  of  human  society. 
It  is  probably  from  this  difference  between  these  prin- 
ciples of  legislation  that  the  right  of  voting  is  so 
different  in  the  two  countries :  in  Scotland,  the  com- 
mon council,  and  all  the  body  of  the  burgesses,  are 
the  electors ;  because  the  corporation,  as  the  tenant  in 
capite^  is  represented,  and  not  the  individuals  com- 
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But  this  dissemination  *  of  property,  which  in  every 
country  on  earth  is  sooner  or  later  creative  of  freedom, 
met  with  a  severe  check  in  its  early  infancy  from  the 
Statute  of  entails.  In  this  instance  even  the  crown  of 
England  had  not  sufficient  strength  to  ripen  that 
liberty  which  had  sprung  up  from  the  force  of  its 
rays ;  for  if  Edward  I.  could  have  resisted  this  law, 
wrested  from  him  by  his  barons  to  perpetuate  their 
estates  in  their  families,  the  English  constitution,  from 
an  early  equilibrium  of  property,  had  suddenly  risen 
to  perfection,  and  the  revolution  in  the  reign  of  Charles 
I.  had  probably  happened  two  centuries  higher  in  our 
history,  or,  perhaps,  from  the  gradual  circulation  of 
that  power  which  broke  in  at  last  with  a  sudden  and 
projectile  force,  had  never  happened  at  all ;  but  the 
same  effects  had  been  produced  without  the  effusion 
of  civil  blood :  for  no  sooner  was  the  statute  of  entails 
shaken,  in  the  reign  of  Henry  VII.  f  and  finally  de- 
posing it:  and  no  forty  shilling  freeholder  can  vote 
for  a  knight  of  the  shire,  unless  he  holds  immediately 
of  the  king ;  for  if  his  tenure  be  not  royal,  he  must 
have  four  hundred  pounds.  Whereas,  in  England, 
the  right  of  election  (unless  it  has  been  otherwise  fixed 
by  prescription)  is  in  the  whole  body  of  the  burgesses ; 
and  all  forty  shilling  freeholders  vote  for  the  knights 
of  the  shire,  whether  the  tenure  be  of  the  king  or  a 
subject. 

*  By  the  dissemination  of  property,  in  this  place, 
is  not  meant,  that  which  gave  the  right  of  legislation 
to  the  people  on  feudal  principles,  but  that  which  is 
necessary  to  give  weight  and  consequence  to  a  third 
estate  so  arisen. 

f  The  statute  of  fines,  passed  in  the  fourth  year  of 
Henry  VII.,  was  purposely  wrapped  up  in  obscure 
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stroyed  by  his  successor,  than  we  see  the  popular  tide 
which  had  ebbed  so  long,  begin  to  lift  up  its  waves, 
till  the  mighty  fabrics  of  prerogative  and  aristocracy 
passed  away  in  one  ruin  together.  This  crisis,  which 
shallow  men  then  mistook,  and  still  mistake,  for 
anarchy,  was  but  the  fermentation  of  the  unconquer- 
able spirit  of  liberty,  infused  as  early  as  Magna  Charta, 
which,  in  working  itself  free  from  the  impurities  that 
oppressed  it,  was  convulsing  every  thing  around; 
when  the  fermentation  ceased,  the  stream  ran  purer 
than  before,  after  having,  in  the  tumult,  beaten  down 
every  bank  that  obstructed  its  just  and  natural  course. 
The  consummation  of  these  great  events  is  too  recent 
and  notorious  to  demand  further  illustration ;  their 
best  commentary  is  the  happiness  and  freedom  which 
we  enjoy  at  this  day. 

The  subject  proposed  is,  therefore,  brought  to  its 
conclusion  ;  but  it  is  a  subject  too  dear  and  important 
to  be  concluded  without  a  reflection  that  arises  very 
strongly  out  of  it. 

The  English  constitution  will  probably  never  more 
be  attacked  in  front,  or  its  dissolution  attempted,  by 
striking  at  the  authority  of  the  laws;  and  if  such 
attack  should  ever  be  made,  their  foundations  are  too 

and  covert,  expressions,  in  order  to  induce  the  nobility 
to  consent  to  it,  who  would  otherwise  have  flung  it 
out  if  they  had  thought  it  would  have  barred  entails ; 
but  in  the  thirty-second  of  Henry  VIII.,  when  the 
will  of  the  prince  was  better  obeyed,  its  real  purpose 
was  avowed,  and  the  statute  then  made  had  a  retro- 
spective operation  given  to  it,  so  as  to  include  all  en- 
tails barred  by  fines  since  the  fourth  year  of  the  former 
reign. 
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deeply  laid,    and    their   superstructures   too   firmly 
cemented,  to  dread  the  event  of  the  contest :  but  the 
constitution  is  not  therefore  immortal,  and  the  sentinel 
must  not  sleep  :  the  authority  of  the  laws  themselves 
may  be  turned  against  the  spirit  which  gave  them 
birth  ;  and  the  English  government  may  be  dissolved 
with  all  the  legal  solemnities  which  its  outward  form 
prescribes  for  its  preservation.     This  mode  of  attack 
is  the  more  probable,  as  it  affords  respect  and  safety 
to  the  besiegers,  and  infinitely  more  dangerous  to  the 
people,  as  the  consciences  of  good  men  are  ensnared 
by  it.    The  virtuous  citizen,  looking  up  with  con- 
fidence to  the  banners  of  authority,  may  believe  he  is 
defending  the  constitution  and  the  laws,  while  he  is 
trampling  down  every  principle  of  justice  on  which 
both  of  them  are  founded.     It  is  impossible,  therefore, 
to  conclude,  without  expressing  a  fervent  wish,  that 
every  member  of  the  community  (at  the  same  time 
that  he  bows  with  reverence  to  the  supremacy  of  the 
state  and  the  majesty  of  the  laws)  may  keep  his  eyes 
for  ever  fixed  on  the  spirit  of  the  constitution  mani- 
fested by  the  Revolution,  as  the  pole  star  of  his  political 
course ;  thai  while  he  pays  the  tribute  of  duty  and 
obedience  to  government,  he  may  know  when  the  re- 
ciprocal duty  is  paid  back  to  the  public  and  to  himself. 
The  concluding  wish  is,  I  trust,  not  misplaced 
when  delivered  within  these  philosophical  walls :  the 
sciences  ever  flourish  in  the  train  of  liberty,  the  soul 
of  a  slave  could  never  have  expanded  itself  like  New- 
ton's over  infinite  space,  and  sighed  in  captivity  at  the 
remotest  barriers  of  creation  :  in  no  other  country 
under  heaven  could  Locke  have  unfolded  with  dig- 
nity the  operations  of  an  immortal  soul,  or  recorded 
with  truth  the  duties  and  privileges  of  society. 
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EXTRACT  FROM  THE  ARGUMENT  IN  THE 
KING'S  BENCH,  IN  SUPPORT  OF  THE  RIGHTS 
OF  JURIES. 

The  happy  issue  of  this  memorable  trial,  in  the 
acquittal  of  the  bishops  by  the  jury,  exercising  juris- 
diction over  the  whole  charge,  freely  admitted  to  them 
as  legal  even  by  King  James's  judges,  is  admitted  by 
two  of  the  gentlemen  to  have  prepared  and  forwarded 
the  glorious  era  of  the  Revolution.  Mr.  Bower,  in 
particular,  spoke  with  singular  enthusiasm  concerning 
this  verdict,  choosing  (for  reasons  sufficiently  obvious) 
to  ascribe  it  to  a  special  miracle  wrought  for  the  safety 
of  the  nation,  rather  than  to  the  right  lodged  in  the 
jury  to  save  it  by  its  laws  and  constitution. 

My  learned  friend,  finding  his  argument  like 
nothing  upon  the  earth,  was  obliged  to  ascend  into 
heaven  to  support  it.  Having  admitted  that  the  jury 
not  only  acted  like  just  men  towards  the  bishops,  but 
as  patriot  citizens  towards  their  country,  and  not  being 
able,  without  the  surrender  of  his  whole  argument,  to 
allow  either  their  public  spirit  or  their  private  justice 
to  have  been  consonant  to  the  laws,  he  is  driven  to 
make  them  the  instruments  of  Divine  Providence  to 
bring  good  out  of  evil,  and  holds  them  up  as  men 
inspired  by  God  to  perjure  themselves  in  the  ad- 
ministration of  justice,  in  order,  by  the  by,  to  defeat 
the  effects  of  that  wretched  system  of  judicature,  which 
he  is  defending  to-day  as  the  constitution  of  England. 
For  if  the  king's  judges  could  have  decided  the 
petition  to  be  a  libel,  the  Stuarts  might  yet  have  been 
on  the  throne. 

My  Lord,  This  is  an  argument  of  a  priest,  not  of  a 
lawyer :  and  even  if  faith  and  not  law  were  to  govern 
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the  question,  I  should  be  as  far  from  subscribing  to 
it  as  a  religious  opinion. 

No  man  believes  more  firmly  than  I  do  that  God 
governs  the  whole  universe  by  the  gracious  dispensa- 
tions of  his  providence,  and  that  all  the  nations  of  the 
earth  rise  and  fall  at  his  command:  but  then  this 
wonderful  system  is  carried  on  by  the  natural,  though 
to  us  the  often  hidden,  relation  between  effects  and 
causes,  which  wisdom  adjusted  from  the  beginning, 
and  which  foreknowledge  at  the  same  time  rendered 
sufficient,  without  disturbing  either  the  laws  of  nature 
or  of  civil  society. 

The  prosperity  and  greatness  of  empires  ever  de- 
pended, and  ever  must  depend,  upon  the  use  their 
inhabitants  make  of  their  reason  in  devising  wise  laws, 
and  the  spirit  and  virtue  with  which  they  watch  over 
their  just  execution:  and  it  is  impious  to  suppose 
that  men,  who  have  made  no  provision  for  their  own 
happiness  or  security  in  their  attention  to  their  govern- 
ment, are  to  be  saved  by  the  interposition  of  Heaven 
in  turning  the  hearts  of  their  tyrants  to  protect  them. 

THE  BARBER, 

A  fragment  of  a  Pindaric  Ode,  from  an  old  inanu- 
tcript  in  the  Museum,  which  Mr.  GRAY  certainly 
had  in  hit  eye  -when  he  wrote  his  "  BARD." 

The  following  parody  was  written  while  Lord  Erskine 
was  at  Trinity  College,  Cambridge,  about  the  year 
1774 ;  and  arose  from  the  circumstance  of  the  au- 
thor's barber  coming  too  late  to  dress  him  at  his 
lodgings,  at  the  shop  of  M r.  Jackson,  an  apothe- 
cary at  Cambridge,  where  he  lodged  till  a  vacancy 
in  the  College ;  by  which  he  lost  his  dinner  in  the 
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Hall :  when,  in  imitation  of  the  despairing  Bard, 
who  prophesied  the  destruction  of  King  Edward'*  - 
race,  he  poured  forth  his  canes  upon  the  whole 
race  of  Barbers,  predicting  their  ruin  in  the  dm- 
plicity  of  a  future  generation. 

I. 

Ruiv  seize  thee,  scoundrel  Coe ! 
Confusion  on  thy  frizzing  wait; 
Hadst  thou  the  only  comb  below, 
Thou  never  more  shoukbt  touch  my  pate. 
Club  nor  queue,  nor  twisted  tail, 
Nor  e'en  thy  chattering,  barber !  shall  avail 
To  save  thy  horse-whipp'd  back  from  dafly  fears  ; 
From  Cantab's  curse,  from  Cantab's  tears ! 
Such  were  the  sounds  that  o'er  the  powder'd  pride 
Of  Coe  the  barber  scattered  wild  dismay, 
As  down  the  steep  of  Jackson's  slippery  lane 
He  wound  with  puffing  march  bis  toilsome,  tardy  way. 

II. 

In  a  room  where  Cambridge  town 

Frowns  o'er  the  kennel's  stinking  flood, 

Robed  in  a  flannel  powdering  gown, 

With  haggard  eyes  poor  Erskine  stood ; 

(Long  his  beard,  and  blowzy  hair, 

Stream'd  like  an  old  wig  to  the  troubled  air ;) 

And  with  clung  gats,  and  face  than  razor  thinner, 

Swore  the  loud  sorrows  of  his  dinner. 

Hark !  how  each  striking  clock  and  tolling  bell, 

With  awful  sounds,  die  hour  of  eating  tell ! 

O'er  thee,  oh  Coe !  their  dreaded  notes  they  wave, 

Soon  shall  such  sounds  proclaim  thy  yawning  grave ; 

Vocal  in  vain,  through  all  this  lingering  day, 

The  grace  already  said,  the  plates  all  swept  away. 
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III. 

Cold  is  Beau  *  *  's  tongue, 

That  sooth'd  each  virgin's  pain ; 

Bright  perfumed  M*  *  has  cropp'd  his  head  t 

Alrnack's  !  you  moan  in  vain  : 

Each  youth  whose  high  toupee 

Made  huge  Plinlimmon  bow  his  cloud- capt  head. 

In  humble  Tyburn-top  we  see  ; 

Esplash'd  with  dirt  and  sun-burnt  face ; 

Far  on  before  the  ladies  mend  their  pace, 

The  Macaroni  sneers,  and  will  not  see. 

Dear  lost  companions  of  the  coxcomb's  art, 

Dear  as  a  turkey  to  these  famish'd  eyes, 

Dear  as  the  ruddy  port  which  "warms  my  heart, 

Ye  sunk  amidst  the  fainting  Misses'  cries — 

No  more  I  weep — They  do  not  sleep : 

At  yonder  ball,  a  slovenly  band, 

I  see  them  sit ;  they  linger  yet, 

Avengers  of  fair  Nature's  hand  ; 

With  me  in  dreadful  resolution  join, 

To  CROP  with  one  accord,  and  starve  their  cursed  line- 

IV. 

Weave  the  warp,  and  weave  the  woof, 

The  winding-sheet  of  barber's  race ; 

Give  ample  room  and  verge  enough 

Their  lengthen'd  Ian  thorn  jaws  to  trace. 

Mark  the  year,  and  mark  the  night, 

When  all  their  shops  shall  echo  with  affright, 

Loud  screams  shall  through  St.  James's  turrets  ring, 

To  see,  like  Eton  boy,  the  King ! 

Puppies  of  France,  with  unrelenting  paws 

That  crape  the  foretops  of  our  aching  heads, 
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No  longer  England  owns  your  fribblish  laws  ; 
No  more  her  folly  Gallia's  vermin  feeds. 
They  wait  at  Dover  for  the  first  fair  wind, 
Soup-meagre  in  the  van,  and  sniff  roast-beef  behind. 

V. 

Mighty  barbers,  mighty  lords, 

Low  on  a  greasy  bench  they  lie  ! 

No  pitying  heart,  or  purse,  affords 

A  sixpence  for  a  mutton-pie  ! 

Is  the  mealy  'prentice  fled  ? 

Poor  Coe  is  gone,  all  supperless,  to  bed. 

The  swarm  that  in  thy  shop  each  morning  sat, 

Comb  their  lank  hair  on  forehead  flat : 

Fair  laughs  the  morn,  when  all  the  world  are  beaux  \ 

While,  vainly  strutting  through  a  silly  land, 

In  foppish  train  the  puppy  barber  goes, 

Lace  on  his  shirt,  and  money  at  command, 

Regardless  of  the  skulking  bailiff's  sway, 

That  hid  in  some  dark  court  expects  his  evening  prey 

VI. 

The  porter-mug  fill  high, 

Baked  curls  and  locks  prepare  ; 

Reft  of  our  heads,  they  yet  by  wigs  may  live ; 

Close  by  the  greasy  chair 

Fell  thirst  and  famine  lie ! 

No  more  to  art  will  beauteous  nature  give. 

Heard  ye  the  gang  of  Fielding  say, 

Sir  John,*  at  last  we've  found  their  haunt, 

To  desperation  driven  by  hungry  want, 

Thro'  the  cramm'd  laughing  pit  they  steal  their  way. 

*  Sir  John  Fielding,  the  active  police  magistrate 
of  that  day. 
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Ye  towers  of  Newgate  !  London's  lasting  shame, 
By  many  a  foul  and  midnight  murder  fed, 
Revere  poor  Mr.  Coe  the  blacksmith's*  fame, 
And  spare  the  grinning  barber's  chuckle  head. 

VII. 

Rascals  !  we  tread  thee  under  foot, 

(Weave  we  the  woof;  the  thread  is  spun)  ; 

Our  beards  we  pull  out  by  the  root ; 

(The  web  is  wove;  your  work  is  done). 

Stay,  oh,  stay  !  nor  thus  forlorn 

Leave  me,  uncurl'd,  undinner'd,  here  to  mourn. 

Thro'  the  broad  gate,  that  leads  to  College  Hall, 

They  melt,  they  fly,  they  vanish  all. 

But,  oh !  what  happy  scenes  of  pure  delight, 

Slow  moving  on  their  simple  charms  unroll ! 

Ye  rapturous  visions,  spare  my  aching  sight, 

Ye  unborn  beauties,  crowd  not  on  my  soul ! 

No  more  our  long-lost  Coventry  we  wail : 

All  hail,  ye  genuine  forms  !  fair  Nature's  issue,  hail ! 

VIII. 

Not  frizz'd  and  fritter'd,  pinn'd  and  roll'd, 

Sublime  their  artless  locks  they  wear, 

And  gorgeous  dames,  and  judges  old, 

Without  their  tetes  and  wigs  appear ; 

In  the  midst  a  form  divine, 

Her  dress  bespeaks  the  Pennsylvanian  line, 

Her  port  demure,  her  grave,  religious  face, 

Attemper'd  sweet  to  virgin-grace. 

What  sylphs  and  spirits  wanton  through  the  air ! 

What  crowds  of  little  angels  round  her  play  ! 

*  Coe's  father,  the  blacksmith  of  Cambridge. 
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Hear  from  thy  sepulchre,  great  Perm  !  oh,  hear  ! 
A  scene  like  this  might  animate  thy  clay. 
Simplicity,  now  soaring  as  she  sings, 
Waves  in  the  eye  of  Heaven  her  quaker-colour'd  wings. 

IX. 

No  more  toupees  are  seen 

That  mock  at  Alpine  height ; 

And  queues,  with  many  a  yard  of  riband  bound, 

All  now  are  vanish'd  quite. 

No  tongs,  or  torturing  pin, 

But  every  head  is  trimm'd  quite  snug  around  : 

Like  boys  of  the  cathedral  choir, 

Curls,  such  as  Adam  wore,  we  wear, 

Each  simpler  generation  blooms  more  fair, 

'Till  all  that's  artificial  expire. 

Vain  puppy  boy  !  think'st  thou  yon  essenced  cloud, 

Raised  by  thy  puff,  can  vie  with  Nature's  hue  ? 

To-morrow  see  the  variegated  crowd 

With  ringlets  shining  like  the  morning  dew. 

Enough  for  me :  with  joy  I  see 

The  different  dooms  our  fates  assign  ; 

Be  thine  to  love  thy  trade  and  starve  ; 

To  wear  what  Heaven  bestow'd  be  mine : 

He  said,  and  headlong  from  the  trap-stairs'  height, 

Quick  thro'  the  frozen  street  he  ran  in  shabby  plight 

THE  FARMER'S  VISION. 

The  following  lines  were  occasioned  by  my  having, 
at  the  instance  of  my  bailiff  in  Sussex,  complained  to 
a  neighbour  of  his  rookery,  the  only  one  in  that  part 
of  the  country ;  but  having  been  afterwards  convinced 
of  the  utility  of  rooks,  I  countermanded  my  complaint, 
and  wrote  "  THE  FARMER'S  VISION." 
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The  lines  are  very  incorrect  and  unfinished,  being 
sketched  only  as  a  domestic  amusement,  to  inspire 
humane  and  moral  feelings  in  a  new  generation  of  my 
family,  and  with  that  view  were  inscribed  to  my 
eldest  grand-daughter,  Frances  Erskine,  as  the  fair 
poetress  of  St.  Leonard's  Forest,  who,  though  not 
then  sixteen  years  of  age,  could  have  handled  the 
subject  much  better  herself.  It  is,  indeed,  so  capable 
of  being  made  interesting,  that  I  would  have  pro- 
longed the  vision,  and  worked  it  up  into  a  poem,  but 
for  an  insuperable  objection,  viz.  THAT  I  AM  NOT  A 
POET.  It  is  not  fit  for  publication,  a  few  copies  are 
only  printed  for  friends  who  asked  for  them,  as  it  was 
too  long  to  make  them  in  writing.  E. 

Buchan  Hill,  Sussex,  Dec.  25,  1818. 

OLD  JEsop  taught  vain  man  to  look, 
In  Nature's  much  neglected  book, 
To  birds  and  beasts  by  giving  speech, 
For  lessons  out  of  common  reach  ; 
And  though  'tis  said  they  speak  no  more, 
Once  only  too  in  days  of  yore, 
They  whisper  truths  in  Reason's  ear, 
If  human  pride  would  stoop  to  hear — 
Nay,  often  in  loud  clamours  crave 
The  rights  which  bounteous  Nature  gave. 
A  flock  of  Rooks — my  story  goes, 
Of  all  our  birds  the  most  verbose, — 
Took  their  black  flight  to  Buchan  Hill, 
On  Willard's*  oats  to  eat  their  fill : 
His  gun  he  fired,  when  off  they  flew, 
With  scatter'd  rear  of  not  a  few, 

*  At  that  time  my  bailiff  in  Sussex. 
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Fainting  from  many  a  cruel  wound, 
And  dropping  lifeless  on  the  ground. 
But  one,  bold  rising  on  the  wing, 
Thus  seem'd  to  speak — Rooks  never  sing — 
"  Before  the  Lord  of  this  domain, 
Sure,  Justice  should  not  plead  in  vain, 
How  can  his  vengeance  thus  be  hurl'd 
Against  his  favourite  lower  world  ?  * 
A  sentence  he  must  blush  to  see 
Without  a  summons  or  a  plea ; 
E'en  in  his  proudest,  highest  times, 
He  ne'er  had  cognizance  of  crimes,  f 
And  shall  he  now,  with  such  blind  fury, 
In  flat  contempt  of  judge  and  jury, 
Foul  murder  sanction  in  broad  day, 
Not  on  the  King^s  but  GOD'S  highway  ?" 
Touch'd  with  the  sharp,  but  just  appeal, 
Well  turn'd  at  least  to  make  me  feel, 
Instant  this  solemn  oath  I  took — 
"  No  hand  shall  rise  against  a  rook.'1'' 
Scarce  had  the  solemn  pledge  been  given, 
When,  signal  of  approving  Heaven, 
A  form  angelic  seem'd  to  fly, 
On  meteor  wing,  athwart  the  sky, 
Soaring  in  dazzling  volutes  round, 
Until  at  last  he  reach'd  the  ground, 
Just  where  my  beeches  hope  to  grow, 
When  the  fierce  tempests  cease  to  blow — J 

*  Alluding  to  the  bill  I  introduced  into  the  House 
of  Lords  to  prevent  cruelty  to  animals. 

•f  The  chancellor  has  no  criminal  jurisdiction. 

J  I  surrounded  my  cottage  for  shelter,  which  was 
before  entirely  exposed  on  almost  the  summit  of  a 
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Aloud  he  cried — "  The  bird  you  saw 
Broke  not  the  universal  law ;" 
His  speech,  no  wonder,  seem'd  most  strange, 
Since  Nature's  laws  can  never  change — 
"  'Twas  I  that  hover'd  in  the  air — 
The  secrets  of  this  world  I  bear — 
Know,  then,  since  man's  disastrous  fall, 
He  still,  though  sovereign  lord  of  all, 
Must  share,  by  the  supreme  decree, 
With  creatures  of  the  land  and  sea, 
Whatever  lands  or  seas  produce, 
The  gifts  of  Heaven  for  common  use : 
Though  man  subdues  the  stubborn  soil, 
Their  portion  is  not  therefore  spoil ; 
What  are  their  rights,  their  instincts  prove, 
Beyond  whose  bounds  they  cannot  move, 
But  all  the  ample  range  within 
Became  their  own  by  Adam's  sin ; 
From  thence  arose  a  deadly  sting, 
Infix'd  in  every  living  thing; 
But  Heaven,  its  mercy  still  to  show, 
Palsied  this  else  destructive  foe, 
By  forging  an  unbounded  chain 
Of  dying  and  of  life  again — 

high  hill,  by  taking  beeches  out  of  my  woods  of  a 
very  considerable  age  and  height,  where  they  have 
since  stood,  till  very  lately,  rigged  during  the  winter 
like  ships  to  hold  them  against  storms  that  sometimes 
blow  in  at  my  windows  and  threaten  my  roof,  but 
have  hitherto  spared  my  navy,  which  has  rode  out 
many  tremendous  gales  without  the  loss  of  a  cable, 
and  now  braves  them  without  support :  all  the  trees 
having  taken  root  and  flourished. 
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First  the  mute  plants  enjoy  their  hour, 

They  live  in  the  consummate  flower, 

With  sexual  love  embrace  their  kind, 

And  leave  their  endless  tribes  behind ; 

Midst  the  pale  fading  stalks  are  seen 

Their  infants  swathed  in  vivid  green ; 

In  this  perfumed  and  painted  bed, 

The  smaller  animals  are  bred, 

Where  myriads  fill  their  countless  span, 

Unseen  by  any  art  of  man, 

Whilst  still  in  the  ascending  line 

New  things  arise  by  power  divine; 

But  all  their  mortal  nature  feel 

As  turns  the  quick  revolving  wheel ; 

Yet  when  in  heaps  the  largest  die, 

No  rank  corruption  taints  the  sky ; 

The  putrid  mass  restores  the  ground 

Till  vital  heat  in  Death's  cold  arms  is  found.—, 

Here  runs  out  the  mysterious  clue, 

And  the  great  course  begins  anew  : 

Type  of  that  promised  glorious  day, 

When  Earth's  whole  scene  shall  pass  away, 

When  Time  himself,  grown  sick  with  age, 

Shall  perish  on  this  mortal  stage, 

And  Death,  subdued  in  heavenly  strife^ 

Shall  sink  beneath  eternal  life. 

But  truths  which  angels  cannot  reach 

Are  far  beyond  my  powers  to  teach  ; 

Yet  learn  what  human  kind  may  scan, 

The  law  which  rules  this  fallen  state  of  man. 

The  lower  world's  allotted  part 

Was  given,  to  turn  the  fatal  dart 

Aside  from  him,  whose  trespass  gave 

All  nature  to  the  penal  grave ; 

i  2 
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For  think  not  that  the  curse  of  hell 

On  living  creatures  only  fell ; 

The  globe,  through  all  its  frame,  partook 

Man's  mortal  doom,  and  since  has  shook 

With  inward  flames,  whilst  fever'd  air 

Flashes  with  dire  electric  glare ; 

Nor  could  this  mighty  chief  endure 

One  single  hour  the  mass  impure, 

But  for  the  aids  creation  gives, — 

By  others'  lives  and  deaths  he  lives. 

The  serpent  first,  his  earliest  foe, 

And  the  whole  reptile  class  below, 

From  earth  their  deadliest  venoms  draw, 

Thriving  by  an  inverted  law, 

Which  life,  in  various  forms,  bestows 

Midst  vapours  whence  such  poison  flows, 

That  none  dare  meet  the  fatal  damp, 

Without  famed  Daly's  magic  lamp — 

Blasts  that,  from  caverns  issuing  hot, 

Would  kill  a  giant  on  the  spot, 

If  left,  with  undiminish'd  power, 

Man's  feeble  organs  to  devour : — 

But  filter'd  through  their  sluggish  forms, 

From  monstrous  snakes  to  smallest  worms, 

Fell  hydrogen  is  chased  away, 

And  air  resumes  its  wholesome  sway. 

The  insect  tribes  you  vainly  fear, 

As  hidden  cause  of  famine  drear ; 

Rashly  defamed — you  cannot  see, 

In  their  minute  anatomy, 

Their  various  duties,  nor  their  skill 

To  aid  the  Universal  Will ; 

Insects  are  but  a  mass  of  life, 

Engaged  with  Death  in  constant  strife. 
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And,  whilst  triumphant  in  the  fight, 

Presumptuous  man  complains  of  blight. 

What  falsehoods  will  not  human  folly  dare ! 

They  form  the  very  element  of  ah- ; 

Their  beings  all  its  vital  powers  supply, 

Without  them  vacuum  is,  where  all  must  die. 

In  the  large  animals,  you  see 

And  own  a  wise  economy, — 

Their  strength,  their  gifts,  distinctly  prove 

A  system  of  protecting  love ; 

Without  their  aids,  man's  boundless  sway 

You  feel  would  languish  and  decay ; 

Plain  lesson  sure,  that  others  bear 

Like  stations  in  paternal  care, 

With  powers  all  weigh'd  in  nicest  scale, 

That  none  to  mischief  may  prevail ; 

Nor  could  the  soil  its  produce  yield, 

Though  Coke  himself  prepared  the  field*, 

But  for  the  never-ceasing  round, 

In  which  both  life  and  death  are  found  : 

But  chief  when  tilth  is  first  begun, 

Earth  meets  the  air  and  blessed  sun, 

*  Mr.  Coke  of  Norfolk — the  most  enlightened 
agriculturist,  the  soundest  politician,  and  one  of  the 
honestest  and  best  men  this  country  ever  bred.  Every 
British  statesman  should,  once  at  least,  visit  Holkham, 
at  the  annual  meeting  called  the  Sheep-Shearing : 
they  would  there  see  the  erroneous  policy  of  too  ex- 
tensive a  system  of  colonization,  and  the  folly  of  en- 
couraging  the  emigration  of  our  people,  whilst  so 
many  millions  of  acres,  in  our  own  island,  are  lying 
waste.  The  subject  is  much  too  large  and  important 
for  a  note,  but  I  owed  this  homage  to  Mr.  Coke. 
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Then  numbers  beyond  numbering  rise, 
Some  skim  the  earth,  some  scour  the  skies  ; 
The1  astonish'd  farmer  toils  in  vain, 
Each  hour  destroys  his  ripening  grain, 
But  Providence  beholds  the  scene, 
And  other  beings  step  between, — 
Yet  let  not  man  presume  to  know 
Their  course,  nor  dare  to  strike  the  blow  *  ; 

*  It  may  be  necessary  here  to  come  under  the  poet's 
license,  otherwise  vermin  of  all  descriptions,  however 
manifestly  destructive  in  our  gardens,  ought  to  be 
permitted  to  lay  them  waste.  The  economy  of  nature 
throughout  the  minuter  gradations  of  animal  life 
mocks  all  investigation;  yet  Providence  must  un- 
doubtedly have  intended  that  all  created  beings  should 
be  fed  as  their  instincts  direct.  Trees,  therefore,  o 
all  kinds,  bear  their  fruits  and  seeds  in  a  thousand 
times  greater  quantity  than  are  necessary  for  their 
reproductions,  and  which  must  obviously  have  been 
intended  for  animal  subsistence.  When  they  grow 
in  a  wild  state,  innumerable  tribes  of  birds  and  insects 
take  their  allotted  proportions  without  interference, 
and  man  is  contented  with  what  remains,  whatever  it 
may  be ;  but  in  the  resorts  of  luxury  he  will  bear  no 
partnership.  The  peaches  and  nectarines  on  his  walls 
bring  an  hundred  times  what  would  come  to  his  reach 
if  they  grew  in  the  desert,  yet  he  will  not  spare  one  of 
them,  but  hangs  his  honeyed  bottles  on  every  branch, 
when  wasps  and  other  insects  surround  them;  not 
indeed  in  their  natural  number,  but  multiplied  by  the 
allurements  of  human  monopoly.  In  the  same  man- 
ner, when  men  congregate  in  large  cities,  and  amass 
greater  wealth  than  is,  perhaps,  consistent  with  a 
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Blind  as  the  mole  he  snares, — shall  he, 
Murmuring  at  the  supreme  decree, 

wholesome  state  of  society,  thieves  and  robbers  abound 
in  proportion  ;  and  the  judge  at  the  Old  Bailey,  like 
the  gardener  in  the  orchard,  has  a  duty  imposed  upon 
him  to  keep  them  down. 

Cowper,  in  his  Task,  has  given  the  rule  for  our 
conduct  to  the  lower  world  in  almost  a  word ;  and  the 
latitude  he  allows  to  man's  acknowledged  dominion 
is  surely  amply  sufficient : 

"  The  sum  is  this  :  if  man's  convenience,  health, 
Or  safety  interfere,  his  rights  and  claims 
Are  paramount,  and  must  extinguish  theirs  ; 
Else  they  are  all — the  meanest  things  that  are — 
As  free  to  live,  and  to  enjoy  that  life, 
As  God  was  free  to  form  them  at  the  first, 
Who  in  his  sovereign  wisdom  made  them  all." 

The  whole  subject  of  humanity  to  animals  is  so 
beautifully  and  strikingly  illustrated  in  this  admirable 
poem,  that  no  parents  ought  to  be  satisfied  until  their 
children  have  that  part  of  it  by  heart. 

For  myself,  my  opinion  is,  that  we  rarely  succeed 
in  a  war  of  utter  extermination  against  animals  we 
proscribe ;  and  even  if  we  could  prevail,  others  more 
mischievous  than  those  we  destroy  might  multiply, 
perhaps,  from  their  destruction.  We  ought,  therefore, 
to  be  contented  to  destroy  the  individuals  or  masses  of 
them  when  they  grievously  offend,  rather  than  carry 
on  a  systematic  war  against  them  for  their  total  anni- 
hilation. It  is  thought  by  many  well-informed  per- 
sons, that  the  destruction  of  weasels,  and  creatures  of 
that  description,  for  the  preservation  of  the  game,  has 
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At  random  break  that  mighty  chain, 
No  link  of  which  is  made  in  vain  ? 

increased  the  number  of  the  field-rat  in  many  parts  of 
England:  an  animal  more  dangerously  destructive. 
It  is  extremely  difficult,  besides,  if  not  quite  impos- 
sible, to  subdue  whole  classes  of  innumerable  and 
scarcely  visible  insects ;  witness  the  ineffectual  at- 
tempts, by  lime,  by  soot,  and  by  all  that  chemistry 
could  bring  into  action,  to  overpower  the  TURNIP 
FLY,  that  unrelenting  enemy  to  every  fanner.  This 
little  epicure  feeds  on  its  first  leaf,  which  is  soft  and 
smooth,  showing  itself  in  a  few  days  after  sowing,  but 
when  the  second  or  rough  leaf  appears,  their  repast  is 
over,  when  they  either  die  or  remove  in  search  of  other 
food.  Many  ingenious  contrivances  have  been  invented 
to  carry  on  against  them  an  exterminating  hostility ; 
but  their  incalculable  numbers  and  dexterous  instinct 
of  self-preservation  have  always  defeated  them.  Mr. 
Coke,  who  in  all  his  experiments  seems  to  follow 
after  the  pattern  of  nature,  and  to  be  aware  of  the 
folly  of  systematically  counteracting  her,  pursues  a 
more  natural  and  a  more  successful  course :  he  sows 
more  than  double  the  quantity  of  turnip-seed  usually 
sown  by  others,  or  which  could  possibly  come  forward 
to  a  crop.  At  this  extraordinary  feast  the  flies  are 
left  undisturbed,  and  before  the  superfluous  and  other- 
wise useless  vegetation  can  be  consumed,  the  rough 
leaf  appears,  when  they  instantly  emigrate  to  his 
neighbour's  territories,  with  probably  four  or  five 
generations  of  their  families,  where,  if  there  be  only 
an  ordinary  sowing  for  their  support,  they  eat  up  the 
whole  in  a  day,  and  leave  the  farmer  nothing.  The 
fact  is9  that  they  often  move  from  place  to  place,  and 
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At  Oatlands,  where  the  buoyant  air 
Vast  clouds  of  rooks  can  scarcely  bear, 
What  verdure  paints  returning  spring ! 
What  crops  surrounding  harvests  bring ! 
Yet  swarms  on  every  tree  are  found, 
Nor  hear  the  fowler's  dreaded  sound ; 
And  when  the  kite's  resistless  blow 
Dashes  their  scatter'd  nests  below, 
Alarm'd  they  quit  the  distant  field, 
To  seek  the  park's  indulgent  shield, 
Where,  close  in  the  o'ershadowing  wood, 
They  build  new  cradles  for  their  brood, 
Secure — their  fair  protectress  nigh, 
Whose  bosom  swells  with  sympathy — * 

are  occasionally  billeted  upon  us  by  nature  upon  their 
march,  and  we  must  provide  for  them  the  allotted 
rations  under  the  common  penalty  of  a  distress. 

*  Frederica,  duchess  of  York,  princess  royal  of 
Prussia  at  the  time  of  her  marriage,  and  niece  of 
Frederic  the  Great. 

Amusing  myself  often  with  poetry,  but,  as  I  have 
said  in  the  preface,  at  no  time  aspiring  to  the  name  or 
character  of  a  poet,  I  never  should  have  regretted  the 
insignificance  of  this  little  fable,  but  for  the  accidental 
allusion  in  it  to  her  royal  highness.  The  exalted 
rank  and  retired  habits  of  this  excellent  princess,  con- 
fining the  knowledge  of  her  talents,  manners,  and 
distinguished  accomplishments  within  the  contracted 
circle  of  a  few,  I  should  have  been  more  desirous  to 
record  them  in  unfading  numbers ;  but  no  man  can 
add  a  cubit  to  his  stature,  and  I  must,  therefore,  con. 
tent  myself  in  this  note  to  express  my  affection,  ad, 
miration,  and  respect. 


184  ERSKINE. 

Nor  glows  a  heavenly  breast  in  vain- 
God  builds  her  royal  house  again, 
And  bids  Frederica  smiling  see 
Restored  great  Frederic's  monarchy, 
See  Gallia's  ruthless  vultures  die — 
Whilst  the  BLACK  EAGLE  mounts  the  sky — * 
But  scenes  like  these  how  rare  to  find  ! 
As  rare  as  YORK'S  delightful  mind. 
To  man,  whoever  pleads  the  cause 
Of  Nature's  universal  laws, 
Must  prove  them  made  alone/or  him; 
To  other  views  Ms  sight  is  dim  : 
Your  grave  philosopher  will  tell  ye, 
To  clothe  his  back  and  fill  his  belly 

*  The  "  Farmer's  Vision"  was  written  imme- 
diately after  the  battle  of  Leipsic,  whilst  Europe  was 
following  up  the  advantage  of  that  great  conflict,  and 
the  victory  of  Waterloo  confirmed  this  prophetic 
vision.  It  cannot,  therefore,  be  considered  as  flattery, 
nor  even  partial  regard,  to  remark,  how  greatly  the 
skill  and  unwearied  attention  of  the  commander-in- 
chief  of  our  army  contributed  to  the  glory  of  that 
memorable  event :  since,  as  great  performers  on 
music  must  have  the  finest  and  best-tuned  instruments 
to  draw  out  their  extraordinary  execution  ;  so,  the 
most  accomplished  officers  must  have  the  highest  dis- 
ciplined troops  to  secure  their  genius  in  the  tremendous 
crisis  of  such  a  battle.  Such  British  troops  the  illus- 
trious Wellington  commanded,  when,  in  a  single  day, 
he  re-edified  a  world  almost  in  ruins.  I  shall  never, 
therefore,  think  that  our  national  character  for  gene- 
rosity and  justice  is  wound  up  until  some  public  reward 
is  conferred  by  parliament  on  the  duke  of  York.  s  ;.  » 
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Is  the  grand  scope  of  all  creation, 
The  rest  but  mere  imagination. — 
Ungrateful  masters  !— Yes — 'tis  true ; 
But  servants  should  have  comforts  too — 
The  bounteous  Author  of  the  whole 
Inspired,  as  with  one  living  soul, 
Each  sentient  being,  great  and  small ; 
Eternal  Justice  reigns  through  all ; 
And  selfish  man,  the  secret  known, 
Must  guard  their  rights  to  save  his  own. 
f  Thus  rooks  of  corn  must  have  their  fill, 
Or  else  farewell  to  Buchan  Hill — 
For  proof  yon  lonely  insect  see, 
Saved  out  of  millions  only  he." 
A  wireworm  then  his  speech  address'd, 
And  thus  the  hidden  truth  confess'd* : 
"  Yes — out  of  millions,  million  fold, 
The  last  upon  your  soil  behold ; 
From  your  good  neighbour's  highest  tree 
Black  harpies  came,  and  left  but  me, — 
Harpies  to  us  the  worst  of  fiends, 
To  you  the  best  and  surest  friends. — 
Know,  then,  the  various  seeds  you  sow'd, 
That  the  first  burst  of  vigour  show'd, 

*  These  destructive  insects,  particularly  in  lands 
newly  broken  up,  devour  every  thing  before  them ; 
but  a  large  flock  of  rooks  will,  in  half  a  day,  destroy 
a  number  of  them  equal,  perhaps,  to  all  the  inha- 
bitants of  Great  Britain :  yet  I  have  no  doubt  that 
the  wireworm  was  created  for  some  salutary  purpose, 
since  the  balance  of  animal  life  appears  thus  to  be 
preserved  by  natural  means,  without  our  frequently 
vain  effort  to  preserve  it. 


186  ERSKINE. 

Were  never  touch'd  by  tongue  of  rook, 
The  whole,  both  root  and  branch,  we  took, 
And  but  for  those  you  seek  to  kill, 
Darting  with  never-ceasing  bill, 
No  grain  that  Sussex  ever  knew 
Would  raise  one  single  blade  for  you  ; 
Still  might  you  sow  whole  miles  of  oats, 
Yet  not  be  richer  twenty  groats ; 
E'en  the  famed  grasses  Petworth  grows, 
Midst  all  that  wealth  or  skill  bestows*, 
Would,  as  through  magic,  disappear, 
Nor  rise  with  Spring  another  year. 
Cease,  then,  unjustly  to  complain, 
With  impious  threats,  of  pilfer'd  grain  ; 
It  is  their  wages  for  the  good 
They  do  in  making  us  their  food ; 
Their  portion  of  the  crop  is  small, 
Better  spare  that  than  give  us  all. 
If  thrift  impels  your  bailiff's  rage, 
Let  larger  views  his  thoughts  engage ; 
To  pluck  up  taxes  by  the  root, 
Let  him  both  Lords  and  Commons  shoot ; 
And  still  to  keep  the  merry  farce  on, 
To  end  all  tithing,  shoot  the  parson ; 


*  Lord  Egremont,  by  his  judicious  improvements 
in  Sussex,  has  set  a  most  useful  example  in  our 
county,  which,  notwithstanding  its  vicinity  to  London, 
is  at  least  half  a  century  behind  any  other  that  I  am 
acquainted  with ;  and  its  appearance  in  many  parts, 
from  neglect  of  cultivation,  roads,  and  canals,  h  s  been 
cast  mistakingly  on  the  land,  to  the  great  injury  of 
landed  proprietors  in  the  valuation  of  their  estates. 
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Still  more,  to  save  your  lordship's  pelf, 

Next  shoot  the  shepherd — last  himself; 

Then  see  what  helpless  man  could  do, 

By  saving  that  to  others  due : 

When  government  was  at  an  end, 

Who  would  your  lonely  cot  defend  ? 

Religion's  altars  overthrown, 

Moral  restraints  there  would  be  none ; 

If  rooks  offend  you,  who  would  then 

Protect  you  from  worse  thefts  of  men — 

What  from  the  midnight  murderer's  knife, 

Now  fearless  raised  against  your  life  ? 

When  closed  your  steward's  watchful  eye, 

Your  choicest  cattle  soon  would  die, 

Your  fields  unsown,  your  rents  unpaid, 

Your  smiling  farms  in  ruins  laid ; 

Your  shepherd  gone,  your  flocks  would  roam, 

Nor  find  at  night  then-  shelter'd  home  ; 

No  labourers  left  to  pare  and  burn, 

The  barren  heath  would  soon  return, 

And  woods  unthinn'd  would  strew  the  ground 

On  every  storm's  relentless  sound. 

To  laws  of  God  then,  or  of  man, 

Ordain 'd  for  this  contracted  span, 

Let  each  submit  within  his  sphere, 

Nor  hope  to  find  perfection  here. 

Farewell — for  I  have  lived  a  day  *, . 

And  from  this  world  must  haste  away ; 

*  It  is  the  general  opinion  of  naturalists,  that  nu- 
merous classes  of  insects  are  brought  into  life  by  the 
action  of  the  sun,  and,  having  laid  the  foundation  of 
a  new  generation,  sink  again  for  ever  in  the  first  shade 
of  night.  My  friend  William  Spencer  mentioned  to 
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Enjoy  your  longer — higher  life, 

Set  free  at  last  from  hourly  strife ; 

Rush  not  into  the  toils  again, 

Nor  wealth  nor  honours  to  attain ; 

Here,  happier  prospects  you  may  see, 

Your  guardian  spirit  speaks  through  me; 

For  not  to  us  was  reason  given, 

Nor  speech,  by  all-disposing  Heaven, — 

Those  ampler  powers,  and  form  divine, 

Image  of  God,  are  only  thine — 

Yon  radiant  angel,  still  in  view, 

Was  once  a  mortal  man  like  you — 

Yet  see,  he  bursts  upon  the  sight 

With  wings  outspread  'midst  floods  of  light." 

I  look'd,  but  nought  was  seen  around, 

Nor  heard,  but  distant  thunder's  sound. 

me  a  remarkable  instance  of  these  ephemerae  in  a 
whitish  moth^which  he  had  frequently  seen  on  the 
banks  of  the  Neckar,  near  Heidelberg.  In  the  morn- 
ing the  air  was  thronged  with  them,  rising  on  the 
wing,  but  they  fell,  like  the  withering  leaves  of  autumn, 
when  the  sun  was  going  down. 


THE  END. 
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